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a Supreme Court of the District of Columbia. 

The United States of America, ex rel. The Working- 
men’s Cooperative Publishing Association, Relator, 

v. 

Albert S. Burleson, Postmaster General of the 
United States, Respondent. 

• 

United States of America, 1 
District of Columbia. j* 5. 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Petition . 

Filed December 3, 1919. 

The Supreme Court of the District of Columbia. 

The United States of America, ex rel . The Working- 
men’s Cooperative Publishing Association, Relator, 

against 

Albert S. Burleson, Postmaster General of the 
United States, Respondent. 

To the Supreme Court of the District of Columbia: 

The petition of the Workingmen’s Cooperative Publishing Asso¬ 
ciation respectfully represents and alleges: 

First. The petitioner is a corporation duly organized and existing 
by virtue of the laws of the State of New York, and is the owner 
and publisher of a daily newspaper published in the Borough of 
Manhattan, city of New York, and known as The New York Call. 
The said corporation is not a stock corporation and is not operated 
for the pecuniary profit of its members. 

Second. The said newspaper, The New York Call, has been pub¬ 
lished continuously in the Borough of Manhattan, city of New York, 
since the 30th day of May, 1908. For some time after it began publi¬ 
cation it was published as a daily evening newspaper and was known 
as The Evening Call or The New York Evening Call, and was pub¬ 
lished every day of the week, except Sunday. Later it became a 
daily morning newspaper and was published every day of the week, 
including Sunday. Soon after it began publication said newspaper 
was admitted to the second class of mail in the United States post 
office and remained in the possession of its second-class mailing 
2 rights or privileges until the 13th day of November, 1917, when 
said second-class mailing rights or privileges were revoked or 
canceled by the Post Office Department or the Postmaster General of 
the United States. At all times since its publication said newspaper 
has been circulated generally throughout the city of New York and 
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elsewhere, both by sale upon the streets and by circulation through 
the United States mails and otherwise. After its second-class mail¬ 
ing rights or privileges were revoked or canceled and on account 
thereof it lost a large number of mail subscribers and was forced 
again to become a daily evening newspaper. Beginning on or about 
the 3d day of December, 1917, it continued to be circulated generally 
as such and circulated through the United States mails as first-class 
and third-class matter. On or about the 12th day of August, 1918, it 
again became a morning newspaper, and has since then been con¬ 
tinuously published and circulated as a morning newspaper every 
day of the week, including Sunday, under the name of the The New 
York Call. 

The publication office of the petitioner and of The New York 
Call is now and has, since the first day of September, 1919, been at 
No. 112 Fourth Avenue, in the Borough of Manhattan, city of New 
^ ork. During the years 1917, 1918, and 1919 prior to September 1, 
1919, the publication office of the petitioner and of said publication 
was at No. 444 Pearl Street, in the Borough of Manhattan, city of 
New F ork. Prior to that, said publication office was for some time 
at No. 409 Pearl Street, in the Borough of Manhattan, city of New 
l:ork, and at No. 6 Park Place, in the Borough of Manhattan, city 
of New York. At all times during its existence the publication 
office of said publication was in the Borough of Manhattan, city of 
New York. 


3 Third. That at all times since it began publication, the said 

newspaper has complied with all of the provisions of law 
relating to publications which are entitled to second-class mailing 
rights or privileges under the laws of the United States of America. 
At no time since the said newspaper began publication has it or the 
petitioner been prosecuted for any violation of law under the laws 
of the I nited States of America or of the State of New York, or of 
any other State or country. 

Fourth. During the period beginning on or about December 3, 
1917, and ending on or about August 12, 1918, while the said news- 

g aper was published as an evening paper under the title of The 
ivening Call or The New York Evening Call, an edition of said 
paper was each day published, also under the title of The New 
York Call, for out-of-town circulation, and copies of said The New 
Fork Call were circulated daily through the United States mails, 
either as first class or third class, as were also copies of The Evening 
Call. 


Fifth. On October 8, 1917, your petitioner received a notice or 
citation from the Postoffice Department, dated October 2, 1917, di¬ 
recting your petitioner to show cause why the authorization of ad¬ 
mission of said publication. The New York Call, to the second class 
of mail matter should not be revoked, on the ground that said pub¬ 
lication, as it was charged in said notice or citation, “is not a news¬ 
paper or other periodical publication within the meaning of the 
law governing mailable matter of the second class, it being in conflict 
with the provisions of the law embodied in section 4814, Postal Laws 
and Regulations.” Although said citation was dated October 2, 
1917, it was not received by your petitioner from the Post Office 
Department until October 8, 1917, and said citation was re- 
4 turnable before the Third Assistant Postmaster General at 
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Washington, D. C., on the same date, October 8, 1917. Your 
petitioner on October 8, 1917, after receiving said citation sent a 
telegram to the Third Assistant Postmaster General requesting an 
adjournment of the hearing before him upon said citation. On 
October 9, 1917, your petitioner received a telegram from the Third 
Assistant Postmaster General stating that said hearing would be 
postponed until October 15,1917. 

No specific charges of any kind were served upon your petitioner 
with said citation or otherwise, and on October 11, 1917, your peti¬ 
tioner sent a letter to the Third Assistant Postmaster General re¬ 
questing specific charges, if any there should be. Said letter reads 
as follows: 

The New York Call, 

JfJfJi Pearl Street, 

New York City, October 11,1917. 

Post Office Department, 

Office of Third Assistant Postmaster General. 

Washington, D. C. 

C. D. No. 121126. 

In reply to the order of the Post Office Department dated October 
2,1917, directing the publishers of The New York Call to show cause 
why the authorization of admission of the said publication to the 
second class of mail matter should not be revoked, the publishers 
of the said publication respectfully represent that they are not suffi¬ 
ciently apprised by the said order to show cause or otherwise of any 
allegations, charges, or reasons upon which it is claimed The New 
York Call is not a newspaper or other periodical publication within 
the meaning of the law governing mailable matter of the second class, 
it being in conflict with the provisions of the law embodied in 
5 section 4814, Postal Laws and Regulations. 

The New York Call has been published in the city of New 
York for more than nine years last past as a daily newspaper, and 
from the date of its first publication to the date hereof it has not 
missed a single issue, but has been regularly published and mailed 
every day. 

The New York Call is a newspaper in law and in fact, as it regu¬ 
larly prints the general news of the day, which news is supplied to 
it by recognized news-gathering agencies and by its own staff of 
reporters. 

The publishers of The New York Call are not aware of ever hav¬ 
ing published matter in the said newspaper which in any way was or 
could be construed to be in conflict with the provisions of the law 
embodied in section 481£ of the Postal Laws and Regulations, or 
with any other law. 

The publishers of The New York Call submit that since the order 
to show cause above referred to is in the nature of charges calling 
for a defense, they are entitled as a matter of law to an explicit state¬ 
ment and specification of such charges, so as to be enabled to meet 
and answer the same, and they hereby respectfully request a specified 
statement of such charges. 

As the department is undoubtedly aware, the United States Dis¬ 
trict Court for the Southern District of Georgia has specifically held 
in a similar case that the publisher is entitled to specific information 
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of all features “deemed so unmailable as to induce the conclusion 
by the Postmaster General that the publication was not a newspaper 
in the meaning of the law confirming the second-class privilege. 

As soon as such specific charges will have been served upon 
6 them the publishers of The New York Call will be ready to 
make answer thereto as requested by the Post Office Depart¬ 
ment. 

Respectfully submitted. 


The New York Call, 

By Raymond Wilcox, 

Business Manager. 

On October 13, 1917, your petitioner received a letter from the 
Third Assistant Postmaster General stating that specific charges 
would be given at the hearing on October 15, 1917. 

Sixth. On October 15, 1917, a hearing was had upon said citation 
at the Office of the Third Assistant Postmaster General, Hon. A. M. 
Dockery, at Washington, D. C. Charles W. Ervin, editor of said 
newspaper, appeared at said hearing, and Morris Hillquit and S. 
John Block appeared at said hearing as attorneys for your said 
petitioner. Oral discussion was had before the Third Assistant 
Postmaster General, and an assistant solicitor of the Post Office De¬ 
partment referred to a number of articles in various issues of said 
newspaper which had been published prior to said date and which he 
contended violated the provisions of the espionage law or other 
statutes. None of said issues had been held by the postmaster at any 
time, and all of said issues had been permittee! by the Post Office De¬ 
partment to circulate through the mails. No complaint had ever 
been served upon your petitioner to the effect that any of said issues 
contained any matter which was in any way objectionable or which 
in any way violated any law of the United States or of any of the 
States and Territories of the United States. Your petitioner 
7 has never been prosecuted for any alleged violation of law 
based upon any article contained in any of said issues of said 
newspaper which were referred to by the said assistant solicitor at 
said time. In fact, your petitioner has never been prosecuted for any 
alleged violation of law at any time whatsoever during the existence 
of your petitioner and during the existence of The New York Call 
or The Evening Call. 

Seventh. After said hearing before the Third Assistant Postmaster 
General and on October 27,1917, your petitioner received a transcript 
of the record of said proceedings setting forth the dates of and cer¬ 
tain contents of certain issues of the said newspaper which it was 
contended were objectionable under the espionage law. Your peti¬ 
tioner was granted seven days’ time to make reply after the receipt 
of said transcript. At said hearing your petitioner’s said attorneys 
and said editor made oral answer to the charges of the solicitor rela¬ 
tive to said articles. 

Eighth. On October 28,1917, your petitioner answered, in writing, 
the charges to the effect that the articles quoted by the solicitor con¬ 
stituted nonmailable matter. Said articles were quite numerous and 
may be classified under several heads as follows: 

1. Articles relating to the causes of the war. 

2. Articles relating to the benefits derived or to be derived through 
war by business interests. 
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3. Articles relating to the participation of the United States in 
the war in the interest of foreign nations. 

4. Articles containing a criticism of President Wilson and his 
administration. 

5. Articles relating to labor and the war. 

6. Articles relating to the question of conscription. 

7. Articles to the effect that the war was not a war for de¬ 


mocracy. 

8 8. Articles relating to the Liberty loan. 

9. Articles relating to conscientious objectors. 

10. Articles discussing peace. 

11. Articles relating to war sentiment. 

12. Articles relating to the economic causes of the war. 

13. Articles relating to the international solidarity of labor. 

14. Articles relating to opposition to war in general and to the 
entry of the United States into the recent war. 

Ninth. On November 13, 1917, your petitioner received a letter, 
dated November 13, 1917, from T. G. Patten, postmaster of New 
York City, notifying your petitioner that its second-class mailing 
rights or privileges had been revoked upon the ground that your 
petitioner’s said publication was not, to quote from said letters, a 
“ newspaper or other periodical publication w ithin the meaning of 
the law governing mailable matter of the second class, it being in 
conflict w r ith the act of June 15, 1917 (espionage law).” Said letter 
is as follows: 

SMC 

United States Post Office, 

New York , N. Y., November 13 , 1917. 

Publishers of The New York Call, 

1^4If Pearl Street, New York , N. Y. 

Gentlemen : In accordance with instructions from the Third As¬ 
sistant Postmaster General you are informed that upon the issuance 
of a citation to the publishers of The New York Call to show T cause 
w T hy the authorization of admission of that publication to the 

9 second class of mail matter should not be revoked, and upon 
receipt and consideration of the publishers’ written response 

thereto, and after a hearing accorded the publishers on October 15, 
1917, the department, upon consideration of all the facts before it, 
determined that The New* York Call is not entitled to transmission 
in the mails at the second-class rates of postage, because it appears 
from the evidence in possession of the department that the publica¬ 
tion is not a “ newspaper or other periodical publication ” wdthin the 
meaning of the law governing mailable matter of the second class, 
it being in conflict with the act of June 15, 1917 (espionage law). 

Therefore, the authorization heretofore issued for the acceptance 
of The New York Call for mailing at the second-class rates of post¬ 
age has been revoked. 

Very respectfully, 

T. G. Patten, 

. Postmaster. 
Per Thos. Murphy, 
Assistant Postmaster. 
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With the exception of said letter, your petitioner has never been in¬ 
formed by the Postmaster General of the United States or by the 
postmaster of the city of New York or by any other person as to the 
reasojis for the revocation of the said second-class mailing rights or 
privileges, which had been granted to your petitioner for its said 
newspaper as hereinbefore set forth. 

Tenth. Sec tion 7304 of the United States Compiled Statutes, being 
the act of March 3, 1879, chapter 180, section 10, 20 Stat. 359, pro¬ 
vides as follows: 

10 “ Mailable matter of the second class shall embrace all news¬ 
papers and other periodical publications which are issued at 

stated intervals, and as frequently as four times a year and are within 
the conditions named in section twelve and fourteen.” 

Section 7305 of the United States Compiled Statutes, being the act 
of March 3, 1879, chapter 180, section 12, 20 Stat. 359, provides as 
follows: 

“ Matter of the second class may be examined at the office of mail¬ 
ing, and if found to contain matter w T hich is subject to a higher rate 
of postage, such matter shall be charged with postage at the rate to 
which the inclosed matter is subject: Provided , That nothing herein 
contained shall be so construed as to prohibit the insertion in periodi¬ 
cals of advertisements attached permanently to the same.” 

Section 7306 of the United States Compiled Statutes, being the 
act of March 3, 1879, chapter 180, section 14, 20 Stat. 359, provides 
as follows: 

“ The conditions upon w hich a publication shall be admitted to the 
second class are as follows: First, it must be regularly issued at 
stated intervals, as frequently as four times a year, and bear a date 
of issue, and be numbered consecutively. Second, it must be issued 
from a known office of publication. Third, it must be formed of 
printed paper sheets, without board, cloth, leather, or other substan¬ 
tial binding, such as distinguish printed books for preservation from 
periodical publications. Fourth, it must be originated and published 
for the dissemination of information of a public character, or de¬ 
voted to literature, the sciences, arts, or some special industry, and 
having a legitimate list of subscribers: Provided , however , That 
nothing herein contained shall be so construed as to admit to the 
second-class rate regular publications designed primarily for adver¬ 
tising purposes, or for free circulation, or for circulation at nominal 
rates.” 

Eleventh. At all times during the publication of The New York 
Call and The Evening Call, as hereinbefore set forth, said publica¬ 
tions have conformed to and complied with each and every one of 
the requirements relating to second-class mail matter set forth in 
the said sections of the law above quoted and with all other provi¬ 
sions of the laws of the United States relating to second-class mail 
matter. 

11 Twelfth. Submitted herewith and made part hereof are 
copies of the issues of The New York Call of the following 

dates: Monday, October 13, 1919, to Sunday, October 19, 1919, 
both dates inclusive. Said issues are typical of the general physical 
character of said publication and of the contents of said publica¬ 
tion, which embrace general news articles, editorial matter, special 
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articles on economics, politics, the sciences, literature, and other sub¬ 
jects. Said publication was originated and has always been pub¬ 
lished for the dissemination of such information, and it has not 
been disseminated primarily for advertising purposes or for free 
•circulation or for circulation at nominal rates. Said publication 
has always had and still has a legitimate list of subscribers, con¬ 
sisting of persons who have subscribed for said publication for a 
definite time, either by themselves or by another on their behalf, 
and have paid or promised to pay for it a substantial sum as com¬ 
pared with the advertised subscription price; news agents and 
newsboys purchasing copies for resale; purchasers of copies over 
the publisher’s counter, other publishers to whom exchanges are 
mailed, one copy for another; advertisers receiving one copy each 
in proof of the insertion of their advertisement; all as provided by 
section 419 of the Postal Laws and Regulations, pertaining to the 
second class of mail matter. 

Thirteenth. After said revocation of said second-class mailing 
rights or privileges, and during the late war, certain issues of said 
publication which had been delivered to the postmaster of the city of 
New York for transmission through the mails, either as first-class 
-or third-class matter, were held by said postmaster until instruc¬ 
tions should be received by him from the solicitor of the Post 
12 Office Department, to whom copies of said issues had been 
submitted by said postmaster in accordance with the pro¬ 
visions of section 481J, Postal Laws and Regulations, 1913, for 
advice as to whether the same were mailable. Your petitioner re¬ 
ceived letters from T. G. Patten, postmaster of New York City, 
to that effect. After said various issues had been held by said post¬ 
master for some time a number of said issues were declared to be 
mailable and were dispatched through the mails, and a number of 
other of said issues were declared to be nonmailable and were not 
dispatched. 

Fourteenth. In not one instance when any issues of said news¬ 
paper were declared nonmailable by the solicitor of the Post Office 
Department or by the postmaster of the city of New York, was 
your petitioner informed of the reasons or grounds for such declara¬ 
tion. Said issues were arbitrarily declared to be nonmailable with¬ 
out reference to any article or other matter contained in any of 
said issues which might be held to be or alleged to be nonmailable 
matter under any of the laws of the United States of America. 

Fifteenth. The following embraces a chronology of the cir¬ 
cumstances connected with the revocation of said second-class mail¬ 
ing rights or privileges, and of the circumstances connected with the 
Rolding of certain issues of said newspaper by the postmaster, the 
dates being either the exact dates or the approximate dates: 

October 2, 1917: Citation issued by Post Office Department of 
the United States, requiring your petitioner to show cause why 
;second-class mailing rights should not be revoked. Said citation was 
not received by your petitioner from the Post Office Department 
until October 8,1917, and was returnable before the Third Assistant 
Postmaster General at Washington, D. C., on October 8, 1917. 

October 8, 1917: Your petitioner caused a telegram to be sent to 
the Third Assistant Postmaster General, requesting an adjournment 
-of the hearing before him. 
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13 October 9, 1917: Telegram received by your petitioner from 
the Third Assistant Postmaster General, stating that the hear¬ 
ing upon said citation would be postponed until October 15, 1917,. 
at 2 p. m. 

October 11,1917: No specific charges having been served with said 
citation or otherwise, your petitioner caused a letter to be sent to 
the Third Assistant Postmaster General, requesting specific charges.. 

October 13, 1917: Letter received from Third Assistant Post¬ 
master General Dockery, stating that specific charges would be given 
at the hearing on October 15, 1917. 

October 14, 1917: A public meeting to protest against the threat¬ 
ened action of the Post Office Department or the Postmaster Gen¬ 
eral relative to the revocation of the second-class mailing rights or 
privileges was held at Madison Square Garden, New York City, 
and was attended by approximately 18,000 persons. At said meet¬ 
ing a number of speakers delivered addresses relative to the threat¬ 
ened action of the Postmaster General and relative to the rights 
of freedom of speech and freedom of press guaranteed by the Con¬ 
stitution of the United States. 

October 15, 1917: A hearing upon said citation was had at Wash¬ 
ington, D. C., at the office of the Third Assistant Postmaster General, 
Mr. Dockery, at which hearing Morris Hillquit and S. John Block 
appeared as attorneys for your petitioner, and Charles W. Ervin, 
the editor of said newspaper, also appeared. Certain proceedings 
were thereupon had orally and assistant solicitor of the Post Office 
Department referred to a number of articles in various issues of said 
newspaper which had been published prior to said date and which 
he stated violated the provisions of the espionage law or other 
statutes. Your petitioner was granted seven days’ time to make 
reply after the receipt of a transcript of the record of said proceed¬ 
ings. Your petitioner's said attorneys and said editor at said hear¬ 
ing made oral answer to the charges of the solicitor relative to said 
articles. 

October 22, 1917: Your petitioner’s attorneys received a transcript 
of said proceedings. 

October 28,1917: Your petitioner answered in writing the alleged 
charges and forwarded said answer to the Third Assistant Post¬ 
master General at Washington, D. C. 

November 13, 1917: Your petitioner received a letter from Assis¬ 
tant Postmaster Murphy of New York City, notifying your peti¬ 
tioner that its second-class mailing rights had been revoked.. 

14 November 24, 1917: Letter received from postmaster stating 
that issue of November 24, 1917, was regarded as nonmailable. 

November 26, 1917: Telephone conversation between Raymond 
Wilcox, business manager of the Call, and Assistant Postmaster 
Mulker, of New York post office, who stated that editorial entitled 
“Some Figures on War Finance” was objectionable. 

December 28, 1917: Letter received from post office stating that 
issue of December 20, 1917, was being held to determine whether or 
not it was mailable under section 4814 of the Postal Laws. 

December 28, 1917: Letter received from postmaster stating that 
December 28 issue of The Evening Call and December 29 issue of 
The New York Call were being held by the New York post office. 
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January 8,1918: Letter received from postmaster stating that said 
issues of December 28 and 29 were accepted for mailing and copies 
were dispatched. 

January 12, 1918: Letter received from postmaster stating that 
January 7 issue of The Evening Call and January 8 issue of The 
New York Call were being held to determine whether or not they 
were mailable under the espionage law. 

February 13, 1918: Letter received from postmaster stating that 
February 11 issue of The Evening Call and February 12 issue of The 
New York Call were being held by the post office. 

February 20, 1918: Letter received from postmaster stating that 
issues of December 20, January 8, and February 12 of The New York 
Call and January 7 and February 11 issues of The Evening Call were 
considered nonmailable. 

February 28, 1918: Letter received from postmaster stating that 
issue of February 27 of The Evening Call and February 28 issue of 
the New York Call were being held by the post office. 

March 2, 1918 : Letter received from postmaster stating that March 
1 issue of The Evening Call and March 2 issue of The New York Call 
were being held. 

March 5, 1918: Letter received from postmaster stating that March 
4 issue of The Evening Call and March 5 issue of The New York Call 
were being held. 

March 11, 1918: Letter received from postmaster stating that 
March 9 issue of The Evening Call and March 10 issue of The New 
York Call were being held. 

March 11, 1918: Letter received from postmaster stat- 
15 ing that the issue of December 28 of The New York Call was 
considered nonmailable. 

(In the various letters received by The New York Call or by the 
petitioner from the New York postmaster stating that various issues 
of the Call were being held, it was stated that they were being held 
by the postmaster, pending the receipt of advice by him from the 
Solicitor of the Post Office Department as to the mailability of said 
issues.) 

March 12, 1918: Letter sent by the Call to the New York post¬ 
master requesting a refund of the value of the postage stamps on the 
issues of the Call which were being held bv the postmaster. 

March 13, 1918 : Received letter stating that issue of March 12 of 
The Evening Call and March 13 issue ol The New York Call were 
being held. 

March 14,1918 : Received letter from postmaster stating that March 
13 issue of The New York Call and March 14 issue of The New York 
Call were being held. 

March 15, 1918 : Received reply from postmaster to letter regard¬ 
ing refund of value of stamps, letter stating that the matter will be 
given prompt attention and will be further advised as soon as 
practicable. 

March 19, 1918: Received letter from postmaster stating that 
March 4 issue of The Evening Call and March 5 issue of The New 
York Call were considered nonmailable. 

March 19, 1918: Received letter from postmaster stating that 
March 9 issue of The Evening Call and March 10 issue of The New 
York Call were considered nonmailable under the espionage law. 
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April, 1918: Received letter from postmaster stating that April 2 
issue of The Evening Call and April 3 issue of The ^ew York Call 
were being held. 

April, 1918: Received letter from postmaster stating that April 4 
issue of The Evening Call and April 5 issue of The New York Call 

were being held. 

April 11, 1918: Received letter from postmaster stating that April 
10 issue of The Evening Call and April 11 issue of The New ^ ork 
Call were being held. 

April 18, 1918: Received letter from postmaster stating that April 
18 issue of The New York Call and April 17 issue of The Evening 
Call were being held. 

April 23, 1918. Received letter from postmaster stating that 
16 April 2 issue of The Evening Call ancl April 3 issue of The 
New York Call were considered nonmailable under the espion¬ 
age act. 

April 23, 1918: Received letter from postmaster stating that April 
4 issue of The Evening Call and April 5 issue of The New York Call 
were considered nonmailable. 

April 24, 1918: Received letter from the postmaster stating that 
the following issues were considered nonmailable: The New York 
Call, February 28, 1918; March 2, 1918; March 23, 1918; April 11, 
1918. The Evening Call, February 27, 1918; March 1, 1918, March 
22, 1918, April 10, 1918. 

April 25,1918: Received letter from postmaster stating that April 
24 issue of The Evening Call and April 25 issue of The New \ ork 
Call were being held. 

May 6, 1918: Received letter from postmaster stating that May 3 
issue of The Evening Call and May 4 issue of The New York Call 
were being held. 

May 7, 1918: Received letter from postmaster stating that May 6 
issue of The Evening Call and May 7 issue of The New York Call 
were being held. 

May 13,1918: Received letter from postmaster stating that Mav 11 
issue of The Evening Call and May 12 issue of The New York Call 
were being held. 

May 14, 1918: Received letter from postmaster stating that April 
18 issue of The New York Call and April 17 issue of The Evening 
Call were considered nonmailable. 

May 20,1918: Received letter from postmaster stating that issue of 
May 3 of The Evening Call and May 4 issue of The New York Call 
were accepted for the mails. 

May 21, 1918: Received letter from postmaster stating that May 
21 issue of The New York Call and May 20 issue of Tne Evening 
Call were being held. 

May 21, 1918: Received letter from postmaster stating that May 6 
issue of The Evening Call and May 7 issue of The New York Call 
were considered nonmailable. 

May 24, 1918: Received letter from postmaster stating that May 
23 issue of The Evening Call and May 24 issue of The New York 
Call were being held. 
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May 29, 1918: Received letter from postmaster stating that Call 
Magazine of May 11 and May 12 inclosed with The Evening 
IT Call and The New York Call of respective dates is nonmailable. 

June 5, 1918: Received letter from postmaster stating that 
June 4 issue of The Evening Call and June 5 issue of New York 
Call were being held. 

June 17, 1918: Received letter from postmaster stating that June 
15 issue of The Evening Call and June 16 issue of The New York 
Call were being held. 

June 19, 1918: Received letter from postmaster stating that June 
18 issue of The Evening Call and June 19 issue of The New York Call 
were being held. 

June 20,1918: Received letter from postmaster stating that June 19 
issue of The Evening Call and June 20 issue of The New York Call 
were being held. 

June 20, 1918: Received letter from postmaster stating that the 
following issues were considered nonmailable: The New York Call, 
May 21, 1918; May 24, 1918; June 5, 1918. The Evening Call, May 
20,1918; May 23, 1918; June 5,1918. 

June 21, 1918: Received letter from postmaster stating that June 
20 issue of The Evening Call and June 21 issue of The New York Call 
were being held. 

June 27, 1918: Received letter from postmaster stating that June 
15 issue ot The Evening Call and June 16 issue of The New York 
Call were accepted as mailable. 

July 3, 1918: Received letter from postmaster stating that July 
2 issue of The Evening Call and July 3 issue of The New York 
Call were being held. 

July 16, 1918: Received letter from postmaster stating that July 

15 issue of The Evening Call and July 16 issue of The New York 
Call were being held. 

July 17, 1918: Received letter from postmaster stating that July 

16 issue of The Evening Call and July 17 issue of The New York 
Call were being held. 

July 29,1918: Received letter from postmaster stating July 18 issue 
of The Evening Call and July 19 issue of The New \ork Call were 
accepted as mailable. 

July 29, 1918: Received letter from postmaster stating that 
18 July 27 issue of The Evening Call and July 28 issue of The New 
York Call were being held. 

July 30, 1918: Received letter from postmaster stating that July 
29 issue of The Evening Call was being held. 

August 1, 1918: Received letter from postmaster stating that 
August 1 issue of The New York Call was being held. 

August 2, 1918: Received letter from postmaster stating that 
August 1 issue of The Evening Call and August 2 issue of The New 
York Call were being held. 

August 2, 1918: Received letter from postmaster stating that July 
2 issue of The Evening Call and July 3 issue of The New York Call 
were considered nonmailable. 

August 3, 1918: Received letter from postmaster stating that 
August 2 issue of The Evening Call and August 3 issue of The New 
York Call were being held. 
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August 6, 1918: Received letter from postmaster stating that 
August 5 issue of The Evening Call and August 6 issue of The New 
York Call were being held. 

August 8, 1918: Received letter from postmaster stating that 
August 7 issue of The Evening Call and August 8 issue of The New 
York Call were being held. 

August 9, 1918: Received letter from postmaster stating that 
August 8 issue of The Evening Call and August 9 issue of The New 
York Call were being held. 

August 13, 1918: Received letter from postmaster stating that 
August 13 issue of The New York Call w’as being held. 

August 14, 1918: Received from postmaster letter stating that 
August 14 issue of The New York Call was being held. 

August 14, 1918: Received letter from postmaster stating that the 
following issues were considered unmailable: The New York Call, 
March 13, 1918: March 14, 1918; June 20, 1918; June 21, 1918; 
July 1C, 1918; July 17, 1918; July 28, 1918; July 30, 1918. The 
Evening Call, March 12,1918; March 13, 1918; June 19, 1918; 
19 June 20, 1918; July 15, 1918; July 1C, 1918; July 27, 1918; 
July 29, 1918. 

August 15, 1918: Received letter from postmaster stating that Au¬ 
gust 15 issue of the New York Call was being held. 

August 1C, 1918: Received letter from postmaster stating that Au¬ 
gust 1C issue of the New York Call was being held. 

August 22, 1918: Received letter from postmaster stating that Au- 

f ust 2 issue of the Evening Call and August 3 issue of the New 
ork Call were declared nonmailable. 

August 25, 1918: Received letter from postmaster stating that Au¬ 
gust 2 issue of the New York Call and August 1 issue of the Evening 
Call were declared nonmailable. 

August 2C, 1918: Received letter from postmaster stating that Au¬ 
gust 25 issue of the New York Call was being held. 

August 30, 1918: Received letter from postmaster stating that the 
following issues were declared nonmailable: The New York Call, Au¬ 
gust C, 1918; August 8, 1918; August 9, 1918; August 13, 1918. The 
Evening Call, August 5, 1918; August 7, 1918; August 9, 1918. 

September 4, 1918: Received letter from postmaster stating that 
July 31 issue of the Evening Call and August 1 issue of the New 
York Call were declared nonmailable. 

September 5, 1918: Received letter from postmaster stating that 
August 14 and 1C issues of the New York Call were declared non¬ 
mailable. 


September 9, 1918: Received letter from postmaster stating that 
September 8 issue of the New York Call was being held. 

September 14, 1918: Received letter from postmaster stating that 
September 14 issue of the New York Call was being held. 

September 18, 1918: Received letter from postmaster stating that 
August 25 issue of the New York Call was declared nonmailable. 
September 21, 1918: Received letter from postmaster stating that 
September 21 issue of the New York (Jail was being held. 

20 September 23, 1918: Received letter from postmaster stat¬ 
ing that September 22 issue of The New York Call was being 

held. 
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September 24, 1918: Received letter from postmaster stating that 
-September 6 issue of The New York Call was accepted as mailable. 

ijSeptember 25, 1918: Received letter from postmaster stating that 
September 25 issue was being held. 

September 27, 1918: Received letter from postmaster stating that 
September 27 issue of The New York Call was being held. 

October 3, 1918: Received letter from postmaster stating that the 
issue of October 3 w T as being held. 

October 9, 1918: Received letter from postmaster stating that 
September 8, 14, and 22, 1918, issues were being held. 

October 12, 1918: Received letter from postmaster stating that 
issue of October 12 was being held. 

October 14, 1918: Received letter from postmaster stating that 
issue of October 14 was being held. 

October 19, 1918: Received letter from postmaster stating that 
issues of September 21, 25, and 27 were declared nonmailable. 

October 24, 1918: Received letter from postmaster stating that 
the issues of October 3 and 12 were declared nonmailable. 

October 26, 1918: Received letter from postmaster stating that 
issue of October 26 was being held. 

November 7, 1918: Received letter from postmaster stating that 
issue of November 7 was being held. 

November 9, 1918: Received letter from postmaster stating that 
issue of November 9 was being held. 

November 11, 1918: Received letter from postmaster stating that 
issue of November 11 was being held. 

November 13, 1918: Received letter from postmaster stating that 
issue of October 14 was declared mailable and the papers dispatched. 

November 15, 1918: Received letter from postmaster stating that 
issue of November 15 was being held. 

November 20, 1918: Received letter from postmaster stating that 
issue of October 26 was declared mailable and the papers had been 
dispatched at once. 

November 22, 1918: Received letter from postmaster stating that 
issue of November 7 had been declared mailable. 

21 December 10, 1918: Received letter from postmaster stating 
that issues of November 11 and 15 had been declared mailable. 

Sixteenth. Your petitioner has received other communications 
from the postmaster of New York relative to The New York Call 
and The Evening Call and relative to the mailability or nonmail- 
ability of different issues of said newspapers, and your petitioner 
asks leave to submit evidence, by affidavit or otherwise, of the receipt 
of said communications and of their contents and of any action taken 
thereupon or with reference thereto by your petitioner or bv any 
other persons, should your petitioner be advised by its counsel that 
the submission of such further evidence to the court in connection 
with this application may be necessary or advisable in the interests 
of justice, or should the court desire such further evidence. 

Seventeenth. The following are copies of letters which were re¬ 
ceived by vour petitioner from said postmaster, dated, respectively, 
December 28, 1917, December 29, 1917, January 8, 1918, January 11, 
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1918, March 11, 1918, March 19, 1918, April 24, 1918, June 29, 1918. 
August 3, 1918: 

United States Post Office, 

New York, N. Y., December 28,1917 . 
Publisher The New York Call, 

444 Pearl Street, New York , A. 7. 

^ ou are hereby notified that the copies of the December 28, 1917* 
issue of the above-named publication mailed at the general 

22 post office have been withheld from dispatch for the reason, 
stated below: 

The question whether this issue is mailable under the espionage 
law will be referred to the solicitor for the Post Office Department. 

Thomas G. Patten, Postmaster. 

M-b 
F M 

United States Post Office, 

New York, N. Y., December 29,1917 . 
Publisher The Evening Call, 

444 Pearl Street, New York, N. Y. 

You are hereby notified that the copies of the December 28, 1917,, 
issue of the above-named publication mailed at the general post 
office have been withheld from dispatch for the reason stated below: 

The question whether this issue is mailable under the espionage act 
has been referred to the Solicitor for the Post Office Department. 

Thomas G. Patten. Postmaster. 

M-b 

FM 

United States Post Office, 

New York, N. Y., January 8,1918. 

23 Publishers of The New York Call, 

444 Pearl Street, New York , New York. 

Gentlemen : In connection with the communication sent to you 
on the 29th ultimo you are informed that in accordance with advice 
from the solicitor for the Post Office Department the December 28, 
1917, issue of The Evening Call and the December 29, 1917, issue of 
The New York Call will be accepted for mailing. The copies held 
were dispatched on receipt of the information from the department. 
Very respectfully, 

T. G. Patten, Postmaster. 
Per Thos. F. Murphy, 

M-b Assistant Postmaster. 

United States Post Office, 

New York, N. Y., January 11,1918. 
Publishers of The New York Call, 

444 Pearl Street, New York, New York. 

Gentlemen: Your letter of the 9th instant is received. The so¬ 
licitor for the Post Office Department advises this office that the 
November 24,1917, issue of The New York Call is nonmailable under 
the espionage law, and you were advised accordingly by letter 

24 from this office dated November 24, 1917. 
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The December 20th and December 28th issues were submitted 
to the solicitor for advice as to the mailability thereof. 

The copies of these issues that were mailed here are held awaiting 
instructions from the department as to their disposition. 

Very respectfully, 

T. G. Patten, Postmaster. 
Per Thos. F. Murphy, 

Assistant Postmaster. 


M-jj 

United States Post Office, 

New York , N. F., March 11 , 1918. 
Publishers of The New York Call, 

444 Pearl Street , New York , New York. 

Gentlemen: You are hereby notified in accordance with advice 
from the solicitor for the Post Office Department that the December 
28, 1917, issue of The New York Call is held to be nonmailable under 
the espionage act. 

Very respectfully, 

T. G. Patten, Postmaster. 

B-p 

United States Post Office, 

New York , N. Y ., March 19 , 1918. 


Publishers of The New York Call, 

444 Pearl Street , New York , New York. 

25 Gentlemen: Tn connection with the communication sent to 

you by this office on the 5th instant relative to the March 4, 
1918, issue of The Evening Call and the March 5, 1918, issue of The 
New York Call, you are informed in accordance with advice from the 
Solicitor for the Post Office Department that these issues are non¬ 
mailable under the espionage act. 

Very respectfully, 

T. G. Patten, Postmaster. 
Per Thos. F. Murphy, 

Assistant Postmaster. 


b 

United States Post Office, 

New York , N. Y., April U, 1918. 


Publishers of The New York Call, 

444 Pearl Street , New York , New York. 

Gentlemen : In accordance with advice from the Solicitor for the 
Post Office Department you are hereby notified that the following 
issues of The New York Call and The Evening Call are nonmailable 
under the espionage law r : The New T York Call, issue February 28, 
1918; March 2, 1918; March 23, 1918; April 11, 1918. The Evening 
Call, issue February 27, 1918; March 1, 1918; March 22, 1918; April 
10, 1918. 

Very respectfully, 

T. G. Patten, Postmaster. 

30388—21-2 
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26 United States Post Office, 

New York , N. Y., July 29,1918. 

Publishers of The New York Call, 

JM Pearl Street, New York, New York. 

Gentlemen : Authority having been received from the Solicitor for 
the Post Office Department to accept the June 18, 1918, issue of The 
Evening Call and the June 19, 1918, issue of The New York Call for 
mailing, the copies of these issues held were dispatched on receipt of 
the authority from the department. 

Very respectfully, 

T. G. Patten, Postmaster. 
Per Thos. F. Murphy, 

Assistant Postmaster. 

United States Post Office, 
Superintendent of Mails, Second-Class Section, 

New York, N. Y ., August 3,1918. 

Publisher The New York Call, 

m Pearl Street, New York, N. Y. 

Issue Evening Call, August 2, 1918; New York Call, August 3, 
1918. This issue has been submitted to the Solicitor for the Post 
Office Department in accordance with the provisions of section 4814, 
Postal Laws and Regulations, 1913, for advice as to whether it is 
mailable, and any copies mailed will be held until instructions 

27 are received from the department. You will be further ad¬ 
vised on receipt of information. 

Thomas G. Patten, Postmaster. 

i 

These letters are typical letters received by your petitioner from 
said postmaster relative to the holding by him of issues of The New 
York Call, of The Evening Call, and relative to action taken by the 
postmaster or by the Solicitor of the Post Office Department relative 
to said issues, some of which were held to be nonmailable and some 
of which were considered mailable. In no instance in which an issue 
was considered by the Post Office Department to be nonmailable were 
the grounds or reasons for said action or judgment stated. 

Eighteenth. As has hereinbefore been stated, your petitioner con¬ 
tinued to publish The New York Call after said revocation of 
said second-class mailing rights or privileges, and said publication 
was published continuously daily and Sunday, and is still being so 
published, and has been circulated generally through news stands 
and newsboy circulation, and through United States mails either as 
first-class or third-class matter. 

Nineteenth. On January 9, 1919, your petitioner filed an applica¬ 
tion with the postmaster of the city of New York for the entry of 
said The New York Call to the second class of mail matter under 
the provisions of the act of March 3, 1879. Said application was 
made upon a form or blank furnished by said postmaster and de¬ 
livered by him to your petitioner, said form being the usual printed 
form prepared by and furnished by the postmaster. Your 

28 petitioner supplied upon said application blank all of the in¬ 
formation required relative to your petitioner and your peti- 


\ 
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tioner’s said publication. Your petitioner has no copy of said appli¬ 
cation, and respectfully requests that if the contents of said applica¬ 
tion should be deemed pertinent in the present proceeding the court 
shall require the postmaster to submit to the court said original appli¬ 
cation or a true copy thereof to be examined by and considered by 
the court in connection with this proceeding. 

Twentieth. On January 11, 1919, your petitioner received from the 
postmaster of the city of New York a letter, dated January 10, 1919, 
acknowledging receipt of said application for admission of The 
New York Call to the second class of mail matter, and in said letter 
said postmaster stated that the said application had been forwarded 
to the department at Washington, and that your petitioner would 
be further communicated with as soon as advice should be received 
from the department concerning the matter. Said letter reads as 
follows: 

United States Post Office, 

Division of Mails, Second-Class Section, 

New York , N. Y., January 10 , 1919. 
Publishers of The New York Call, 

New York , New York. 

Gentlemen: Your application for admissknuof the above-named 
publication to the second class of mail matter has been received and 
forwarded to the department at Washington. You will be 
29 further communicated with as soon as advice is received from 
the department concerning the matter. 

T. G. Patten, Postmaster. 

Twenty-first. On January 22, 1919, your petitioner received from 
the postmaster of New York City a letter, dated January 21, 1919, 
requesting your petitioner to send the said postmaster • for official 
purposes one copy each of the latest ten issues of The New York 
Call. Your petitioner promptly complied with said request and 
furnished said issues to said postmaster. Said letter reads as fol¬ 
lows : 

Post Office, New York, N. Y., 

Division of Mails, Second-Class Section, 

January 21,1919. 

Publisher The New York Call, 

41/4 Pearl Street, New York , N. Y. 

Dear Sir : Please send to this office for official purposes one copy 
each of the latest 10 issues of your publication. An official envelope, 
which requires no postage and may be used as a wrapper or label for 
the copies, is enclosed herewith. 

Very respectfully, 

Thomas G. Patten, Postmaster. 

Twenty-second. On February 1, 1919, your petitioner received a 
letter dated January 31, 1919, from said postmaster stating that the 
department at Washington had acknowledged the receipt of said 
application for entry of The New York Call to the second-class of mail 
matter and that the postmaster was instructed to inform your peti- 
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tioner that this matter would be given consideration and that your 
petitioner would be further advised as early as practicable. Said 
letter reads as follows: 

United States Post Office, 

New York, N. Y., January 31,1919. 

Publisher of The New York Call, 

Pearl Street, New York, N. Y. 

Gentlemen : The department at Washington has acknowledged the 
receipt of your application for entry of the above-named publication 
to the second-class of mail matter, and this office is instructed to in¬ 
form you that this matter will be given consideration and you will 
be further advised as early as practicable. 

Very respectfully, 

T. G. Patten, Postmaster. 

Per T. M. F. Murphy, 

jj Assistant Postmaster. 

Twenty-third. After waiting from January 10, 1919, the date on 
which said postmaster received said application, until May 21, 1919, 
a period of nearly four and one-half months for action by said post¬ 
master upon said application and for notification of said action, your 
petitioner having received no notification of said action and said 
application being then still pending, your petitioner’s attorney, 
S. John Block, by registered mail, sent a letter, dated May 21, 
1919, to Hon. Albert S. Burleson, Postmaster General of the 
30 United States at Washington, D. C., which letter reads as 
follows: 

New t York, May 21st, 1919. 

Hon. Albert S. Burleson, 

Postmaster General, Washington, D. C. 

Sir: I am writing to you on behalf of The New York Call, a daily 
newspaper which is owned by the Workingmen’s Cooperative Pub¬ 
lishing Association and which has been published continuously in 
New York City for eleven years. Some time ago you withdrew or 
revoked the second-class mail privilege of The New York Call and 
since said revocation The New York Call has circulated only through 
the mails as first-class or third-class matter under the handicap of 
postage substantially more expensive than that of the second-class 
mail classification. 

On January 9th, 1919, an application on behalf of The New York 
Call was filed w T ith the postmaster at New York City for the entry 
of said newspaper as second-class matter. On January 10th, 1919, 
the New York postmaster acknowledged receipt of said application 
and stated that it had been forwarded to your department at Wash¬ 
ington, and that the publisher of The New York Call would be fur¬ 
ther communicated with as- soon as advice should be received from 
the department concerning the matter. On January 31st, 1919, the 
New York postmaster wrote to the publisher of The New York Call 
and stated that the department at Washington had acknowledged 
the receipt of said application for entry of The New York Call to 
the second class of mail matter, and that his office was instructed to 
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inform the publisher that this matter would be given consideration 
and that the publisher would be further advised as early as prac¬ 
ticable. Since then no further communication has been received 
either from the New York postmaster or from your department at 
Washington relative to said application. 

There appears to be no legal ground why The New York Call 
should not be entered as second-class matter. While it is true that 
certain war statutes conferred upon you the power to declare certain 
specific issues of specific publications to be nonmailable, I find no 
law which confers upon the Postmaster General the power either to 
withdraw the second-class mail privilege or right from a publica¬ 
tion or to refuse entry of a publication as second-class matter if 
the statutory requirements relative to second-class matter have been 
complied with, as they have been in the case of The New York Call. 
In this connection I would call your attention to the recent decision 
of the Court of Appeals of the District of Columbia in the case of 
United (States of America ex rel. Milwaukee Social Democrat Pub¬ 
lishing Association v. Albert S. Burleson, Postmaster General of 
the United States, with which decision you are, of course, familiar. 
Justice Robb of that court, in his opinion in said action, filed May 
5th, 1919, said: 

“ There would be no question, in our view, as to the authority 
31 of the Postmaster General to refuse the privilege of the mail 
to many, if not all, of the issues of appellant’s publication 
between the dates mentioned, however, because they fall within the 
inhibition of the said statute. A more difficult question is presented, 
however, when we come to consider the right of the Postmaster 
General to make a blanket order refusing the second-class mail 
privilege to that publication in the future, which in practical effect 
is a refusal of mail privileges. The statute contains no express grant 
of such authority.” 

I trust that you will at once issue such order or orders as 
may be necessary to secure the reentry of The New York Call as 
second-class matter. If it should be necessary, for any reason, that 
a hearing be had in connection with this application, will you please 
appoint a time and place for such hearing and I will arrange to at¬ 
tend such hearing. 

Awaiting your reply, I am, 

Very truly, yours, 

S. John Block. 


SJB/LS. 

Twenty-fourth. On May 27, 1919, your petitioner’s said attorney, 
S. John Block, received a letter, dated May 26, 1919, from A. M. 
Dockery, Third Assistant Postmaster General of the United States, 
acknowledging receipt of the said letter of May 21, 1919, of the 
said S. John Block, and stating that the. Postmaster General had re¬ 
ferred to the Third Assistant Postmaster General the said letter of 
May 21, 1919, and advising that said application for entry of The 
New York Call as second-class matter was being given consideration, 
and that a conclusion would be reached as early as practicable. Said 
letter reads as follows: 
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Post Office Department, 

Third Assistant Postmaster General, 

Division of Classification, 

W ashing ton, May 26, 1919. 

Mr. S. John Block, 

198 Broadway, New York, New York. 

33 Sir : In answer to your letter of the 21st instant, which the 
Postmaster General has referred to me, you are advised that 

the application for entry as second-class matter of The New York 
Call is being given consideration, and a conclusion will be reached 
as earlv as practicable. 

Respectfully, 

A. M. Dockery, 

Third Assistant Postmaster General. 

WCW-SC. 

Twenty-fifth. After waiting again for a notification from the post¬ 
master or from the Third Assistant Postmaster General relative to 
said application, and no notification having been received, your peti¬ 
tioner's said attorney, S. John Block, sent a telegram dated June 7, 
1919, to the said Hon. A. M. Dockery, Third Assistant Postmaster 
General, inquiring whether or not he could see the said Third As¬ 
sistant Postmaster General on June 10th relative to said application, 
and requesting an answer by telegram, collect. Said telegram reads 
as follows: 

Western Union Telegram, 

New York, June 7, 1919. 

Hon. A. M. Dockery, 

Third Assistant Postmaster General, 

Washington, D. C. 

Mav I see you Tuesday, June tenth, relative to application of The 
New York Call? Please wire answer, collect. 

S. John Block, 

198 Broadway, New York City. 

34 Twenty-sixth. On the same day, June 7, 1919, said S. John 
Block received a telegram from the chief clerk of the office of 

the Third Assistant Postmaster General at Washington stating that 
the Third Assistant was out of the city and that Mr. Block’s tele¬ 
gram would be brought to his attention when he returns. Said tele¬ 
gram reads as follows: 

Western Union Telegram, 

Washing ton, June 7, 1919. 

S. John Block, 

198 Broadway, New York. 

Third assistant out of city. Your telegram will be brought to his 
attention when he returns. 

Barrows, Chief Clerk. 

Twenty-seventh. On or about June 14, 1919, Mr. Block received 
a letter, dated June 11, 1919, from A. M. Dockery, Third Assistant 
Postmaster General, referring to Mr. Block’s telegram of June 7, 
1919, and stating that the Third Assistant Postmaster General would 
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accord Mr. Block a hearing at Washington on June 20, 1919. Said 
letter reads as follows: 

Post Office Department, 

Third Assistant Postmaster General, 

Division of Classification, 

Washington, June 11, 1919. 

Mr. S. John Block, 

198 Broadway, New York, New York . 

Sir: With reference to your telegram of the 7th instant, desiring 
an interview with respect to the application for entry as second-class 
matter of The New York Call, which came during my absence from 
the city, you are advised that I have just returned and will 
35 be pressed for time for a few days. However, I shall be glad 
to accord you a hearing at two o’clock on Friday, June 20,1919. 
Respectfully, 

A. M. Dockery, 

Third Assistant Postmaster General. 

WCW-hd. 

Twenty-eighth. On June 14, 1919, Mr. Block sent a letter, dated 
June 14, 1919, to Mr. Dockery, acknowledging receipt of said letter 
of June 11, stating that Mr. Block would prefer to visit Mr. Dockery 
earlier than June 20, and preferably on June 18, if that would suit 
Mr. Dockery’s convenience, and in said letter Mr. Block requested 
Mr. Dockery to appoint a time and notify Mr. Block by telegram, 
collect. Said letter reads as follows: 


New York, June H, 1919. 

Hon. A. M. Dockery, 

Third Assistant Postmaster General, 

Post Office Department, Washing ton, D. C. 

Dear Sir: I have your letter of June 11th acknowledging receipt 
of my telegram of June 7th, in which I requested an interview in 
connection with the application of The New York Call for entry as 
second-class matter. I note that you will be glad to accord me a 
hearing at 2 o’clock on Friday, June 20. If it will suit your con¬ 
venience, however, I should prefer to visit you earlier in the week, 
preferablv on Wednesday, June 18th, and I will be obliged to you 
if you will appoint a time and notify me by telegram, collect. 

Appreciating your courtesy in the matter, I am, 

Very truly, yours, 

S. John Block. 


36 Twenty-ninth. On June 16, 1919, Mr. Block received a tele¬ 
gram dated June 16, 1919, from Mr. Dockery, stating that 
Friday, June 20, 1919, was the earliest date on which he could give 
a hearing. Said telegram reads as follows: 

Western Union Telegram, 

Washing ton, June 10, 1919. 

S. John Block, 

198 Broadway, New York . 

Friday, twentieth instant, is earliest date I can giv# you hearing. 

Dockery, Third Asst. 

Thirtieth. On June 20, 1919, Mr. Block, accompanied by Mr. 
Erwin, editor of The York Call, called at the office of Mr. Dockery 
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at the Post Office Department at Washington, D. C., and informally' 
discussed with Mr. Dockery and a Mr. Wood, who is also connected 
with the Post Office Department, the matter of The New York Call’s 
application for second-class mailing rights or privileges. The dis¬ 
cussion lasted only a short time. In the course of said discussion 
Mr. Block reviewed the proceedings relative to the second-class 
mailing rights of The New York Call and stated that over five 
months had elapsed since the making of the application to the post¬ 
master in January, 1919. During said discussion the following 
colloquv took place, the quotations being substantially correct: 

Mr. Block to Mr. Dockery. “ We would like to ask the depart¬ 
ment to explain its silence in the matter. We think five months is 
a fair allowance of time for it to make up its mind.” 

Mr. Wood. “ Is that all you have to tell us? ” 

Mr. Block. “We think that is enough to justify us in 

37 asking why the department has not acted on our application 
during the past five months.” 

Mr. Dockery. “ I agree that five months is a pretty long time, but 
not too long. You see this is a very important matter and it re¬ 
quires time to reach a decision.” 

Mr. Erwin. “We thank you for the compliment, but our object 

tn rrpf o /lofMCinn ■' 

Mr?Wood. “ Weil, is that all you have to tell us? ” 

Mr. Erwin. “ What more does the department need to know be¬ 
fore it can give a decision? We are here to give all the informa¬ 
tion you want from us.” 

Mr. Wood. “ But you know we did not ask you to come.” 

Mr. Dockery. “ We are very glad to see you, however.” 

Mr. Wood. “And if you have anything more to say we would 
like to hear it.” 

Mr. Block. “What more can there be to say? I have with me 
here all the correspondence containing the promises of the depart¬ 
ment to give our application the proper consideration. In contrast 
to that we have five months of silence from this office. We do not 
think that silence shows very much consideration. In acknowledg¬ 
ing receipt of our application the department asked for 10 copies of 
The Call. We supplied them. Do you want us to supply anything 
else ? What can we do to accelerate your decision ? Can we expect 
an answer from you this week or next month or at any specified 
time in the future? That is what we have come to find out.” 

Mr. Dockery. “ How much circulation has The Call ? ” 

Mr. firwin gave him information concerning the circulation. 

38 Mr. Dockery. “ Who owns the paper? ” 

Mr. Ervin. “ It is owned cooperatively and pays no profits to 
anyone. Its cooperators have just contributed $150,000 to buy a new 
building and machinery.” 

Mr. Block to Mr. Dockery. “It would be a fine contribution to 
American freedom if you would set July 4th as the date for The Call 
to resume its place in the second-class mails.” 

Mr. Dockery. “ I won’t be here on the 4th of July. I am going 
out to Missouri to deliver a speech to a regiment of boys just back 
from France; and they didn’t all come back either.” 
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Mr. Ervin. “ Yon would make a better speech on the 4th of July, 
Governor, if you would restore The Call to the mails before you go 
away.” 

Mr. Wood. “ Is that all you have to tell us? ” 

Mr. Ervin. “We have this to say, Mr. Wood. The Call has not 
changed its policy one bit since it was first barred from the mails and 
it is not going to change. We are criticizing public officials, and we 
will continue to criticise them as long as they violate the right as we 
see it. We have no apologies to make and no new policies to adopt. 
The Call was established for a purpose. Its purpose is to criticize 
and do its share in changing the present system of society. We be¬ 
lieve it is our constitutional right to do that. To this end we are 
criticizing institutions and officials. That is what is owners and 
readers expect of it and they do not want it to survive when it can no 
longer follow that course.” 

39 Mr. Dockery. “Well, I don’t mind telling you that these 
exclusions from the mails have been a very unpleasant task 

for me. The work has come to me from the solicitor’s office, where all 
the cases originate, and it is my duty under the law to handle them. 
But I will be very happy when there are no more of them.” 

Mr. Block. “ \ ou can get rid of The Call case very easily by re¬ 
storing its second-class rights.” 

Mr. Dockery. “ I will take the matter under consideration and let 
you know.” 

Mr. Block. “ But we got that promise in writing five months ago. 
Can you not give us a date for a decision or must we conclude that 
no change is going to occur until the 4th of March, 1921 ? ” 

Mr. Dockery. “ I don’t think it will take that long.” 

Thirtv-first. Since the date of said hearing or discussion at the 
office of Mr. Dockery on June 20,1919, your petitioner has received no 
communication from the postmaster of New York City, or from the 
Post Office Department at Washington, relative to any action taken 
with reference to your petitioner’s application for second-class mail¬ 
ing rights or privileges for The New York Call. Nearly 10 months 
have elapsed since said application was made and received by the 
postmaster. Your petitioner believes that the delay on the part of 
the postmaster and the Postmaster General, the Third Assistant 
Postmaster General, and any other officials concerned in the matter 
has been wanton and willful and the entire course of conduct of the 
officials of the Post Office Department relative to the withdrawal of 
the second-class mailing rights in 1917, and the refusal or failure to 
act upon said application which was filed on January 9, 1919, 

40 has been autocratic, discriminating, undemocratic, contrary to 
the letter and spirit of the laws of the United States and the 

Constitution of the United States, and that such course of conduct has 
amounted to a persecution of The New York Call, which has always 
been and still is the organ of the Socialist Party and of the labor 
movement. The New York Call has always openly and avowedly 
espoused the principles of socialism and of radical changes in gov¬ 
ernment and industry. At no time, however, in its history has The 
New York Call violated any laws or counseled or advocated the viola¬ 
tion of laws. It has always advocated an orderly change in laws, 
political institutions, and in the organization of industry. 
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Thirty-second. Not only has The New York Call and your peti¬ 
tioner never been charged with or prosecuted for or convicted of 
any offense, criminal or otherwise, under the laws of the United 
States of America, or of any of its States and Territories, but its 
editors, managers, and officers have also never been charged with 
or prosecuted for or convicted of any such offenses. Attention is 
particularly called to the fact that, although the Post Office Depart¬ 
ment was of the opinion that a number of articles which appeared 
in The New York Call were of such a nature as to require the with¬ 
drawal of the second-class mailing rights, the Post Office Depart¬ 
ment, nevertheless, knowingly permitted the issues of said papers 
containing said articles to circulate freely through the mails. Your 
petitioner submits and reiterates that none of said articles was im¬ 
proper or unlawful and that The New York Call has always com¬ 
plied with the requirements of the law entitling it to circulate 
through the mails as second-class matter. 

41 Thirty-third. The New York Call, through having been 
deprived of its second-class mailing rights, has suffered heavy 
loss and irreparable and unascertainable damage. Its loss and 

damage conservatively estimated amounts to over two hundred thou¬ 
sand dollars ($200,000), represented by lost subscriptions and lost 
opportunities for increase in circulation, lost advertising, and lost 
opportunities for increased advertising. In this connection your 
petitioner informs the court that all profits that have been or may be 
made through the publication of The New York Call have been and 
must be devoted, not to the personal gain of the members of the peti¬ 
tioner, but to the improvement and enlargement of The New York 
Call and to furthering the principles and interests of the socialist 
movement, the Socialist Party, and the general labor movement. 

Thirty-fourth. Your petitioner respectfully asks that its right to 
equal protection under the laws of the United States shall be recog¬ 
nized, and that the postmaster and the Post Office Department shall 
be ordered and required to respect and recognize that right, without 
prejudice and without autocratic and undemocratic discrimination. 

Thirty-fifth. The statements hereinbefore contained as to the ac¬ 
tions or conduct of persons other than the person who verifies this 
petition are made upon information and belief, such information 
having been given to said person by Raymond Wilcox, former busi¬ 
ness manager of The New York Call, by S. John Block, president of 
your petitioner and its attornev, and by Charles W. Ervin, managing 
editor of your petitioner’s said publication, The New York Call. 

Thirty-sixth. Your petitioner is informed and verily believes that 
it has no other remedy at law by which redress may be had for 

42 the damage which it has sustained and may hereafter sustain 
than the relief herein demanded. 

Wherefore your petitioner prays: 

(1) That a writ of mandamus may issue out of and from this 
court directed to said Albert S. Burleson, Postmaster General of the 
United States, commanding him to vacate, rescind, and annul the 
order heretofore made by him or at his direction denying the use 
of the mails as second-class matter to your petitioner for its said 
publication and commanding him to admit or enter your petitioner’s 
said publication, The New 1 ork Call, as second-class mail matter, and 
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hereafter to receive and accept the said publication and all copies 
thereof at the post office in the city of New York and to dispatch 
through the mails all copies and issues of said publication as second- 
class matter whenever so requested by your petitioner or your peti¬ 
tioner’s officers, agents, or employees, and commanding the said 
Albert S. Burleson, Postmaster General of the United States, to 
issue and deliver to your petitioner such certificate or other docu¬ 
ment or writing as may be necessary or customary to indicate that 
the said publication has been entered at the post office, city of New 
York, as second-class mail matter and entitled to circulate and be 
dispatched through the United States mails as such second-class 
mail matter; and requiring the said Albert S. Burleson to show cause 
why this court should not grant to the petitioner such other and 
further relief as may be just, proper, necessary, or equitable in the 
premises; 

(2) That a rule may be issued and served upon the said Albert S. 
Burleson, Postmaster General of the United States, requiring him 
to appear before this court upon some certain date in said rule to be 

named, and to answer the premises and show cause why the 
43 prayer of this petitioner for the aforesaid relief should not 
be granted; 

(3) For such other and further relief as your petitioner’s cause 
may require. 

Dated New York, November 24, 1919. 

The Workingmen’s Cooperative 
Publishing Association, 

By Julius Gerber, Its Secretary . 

S. John Block, 

Alexander Wolf, 

Fulton Brylawski, 

Attorneys for Relator . 

State of New York, 

County of New York , City of Nero York , ss: 

Julius Gerber, being first duly sworn, deposes and says that he is 
the secretary of The Workingmen’s Cooperative Publishing Asso¬ 
ciation, the petitioner in the within action; that The Workingmen’s 
Cooperative Publishing Association is a corporation, and that he 
makes this verification on its behalf and has authority so to do; that 
he has read the foregoing petition and knows the contents thereof, 
and that the same is true to his own knowledge except as to those 
matters therein stated to be alleged on information and belief, and 
that as to those matters he believes it to be true. 

Julius Gerber. 

Subscribed and sworn to before me this 24th day of November, 
1919. 

[seal.] Lily Slutsky, 

Commissioner of Deeds , No. 619 , New York City y 

residing in the County of Kings . 

My commission expires January 21, 1921. 
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44 State of New York, 

County of New York , City of New York , ss: 

I, William F. Schneider, clerk of the county of New York, and 
also clerk of the supreme court in and for said county, do hereby 
certify that said court is a court of record, having by law a seal; that 
Lily Slutsky, whose name is subscribed to the certificate or proof of 
acknowledgment of the annexed instrument, was at the time of taking 
the same a commissioner of deeds in and for said city and county, 
duly commissioned and sworn, and qualified to act as such; that as 
such commissioner of deeds, he was duly authorized by the laws of 
the State of New York to administer oaths and affirmations, to take 
affidavits, and certify the acknowledgment and proof of deeds and 
other written instruments to be read in evidence or recorded in this 
State; and further that I am well acquainted with the handwriting 
of such commissioner of deeds and verily believe that his signature 
to such proof or acknowledgment is genuine. 

In testimony whereof I have hereunto set my hand and affixed the 
seal of said court at the city of New York, in the county of New 
York, this 24th day of Nov., 1919. 

[seal.] Wm. F. Schneider, Clerk . 

45 Rule to show cause. 

Filed December 3, 1919. 

Upon consideration of the petition of the Workingmen’s Coopera¬ 
tive Publishing Association verified the 24th day of November, 1919, 
and filed herein this 3d day of December, 1919, it is by the court, 
this 3d day of December, 1919, ordered that the respondent, Albert 
S. Burleson, Postmaster General of the United States, show cause, 
if any he has, on or before the 15th day of December, 1919, at 10 
o’clock a. m., why a writ of mandamus should not issue as prayed in 
said petition, provided a copy of said petition and a copy of this 
rule be served upon said respondent, Albert S. Burleson, Postmaster 
General of the United States, on or before the 5th day of December, 
1919. 

Dated at Washington, D. C., this 3d day of December, 1919. 

William Hitz, Justice. 

Marshal's return. 

Served a copy of the within rule on Albert S. Burleson, Postmaster 
General, personally, December 3, 1919. 

Maurice Splain, 

U. S. Marshal. 

K. 
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46 Answer of Albert 8. Burleson■, Postmaster General of the 

United States, respondent, to the rule to show cause and 
to the petition for mandamus. 

Filed December 22, 1919. 

To the Supreme Court of the District of Columbia: 

The respondent, Albert S. Burleson, Postmaster General of the 
United States, reserving the benefit of exception and objection to 
the errors and insufficiencies of the petition for the rule to show 
cause, and to the jurisdiction of the court, and to the lack of status 
of relator to ask for, and to be granted, the rule to show cause, never¬ 
theless, answering the same, states as follows: 

1. For the purpose of this suit he admits the corporate capacity 
of the relator; that its principal office is located in the Borough of 
Manhattan, city of New York; that it has published a daily news¬ 
paper known as The New York Call for, several years last past, but 
as to the other matters in paragraph 1 of the petition alleged he says 
he has no knowledge. 

2. He admits the allegations contained in paragraph second of 
the petition relative to the publication of The New York Call since 
the 1st day of May, 1908, as a daily evening newspaper every day 
of the week except Sunday, and that later it became a daily news¬ 
paper and was published every day of the week including Sunday; 

that soon after the publication of the paper began it was 

47 admitted to the second class of mail in the United States post 
office and remained in possession of the second-class mailing 

rights or privileges until the 13th day of October, 1917; that on 
the date last named the second-class mailing privileges were re¬ 
voked or canceled by the Post Office Department. As to the allega¬ 
tion that at all times since its publication said newspaper has been 
circulated generally throughout the city of New York and elsewhere 
both by sales upon the street and by circulation through the United 
States mails or otherwise, he says that he has no knowledge further 
than the information contained in sworn statements as to the cir¬ 
culation of said New York Call on file in the Post Office Department. 
As to the allegations that after its second-class mailing rights or 
privileges were revoked or canceled and on account thereof it lost 
a large number of subscribers and was forced again to become a 
daily evening newspaper, he says that he has no knowledge beyond 
the fact that the publication was changed to an evening paper. 
As to the allegation that beginning on or about the 3d day of Decem¬ 
ber, 1917, the paper continued to be circulated through the United 
States mails as first-class and third-class matter, he says that he has 
no knowledge as to the extent the mails have been so used. He 
admits that on or about the 12th day of August, 1918, the publica¬ 
tion again became a morning newspaper and has since been pub¬ 
lished and circulated as a morning paper. As to the allegation that 
it has been continuously so published and circulated, he says that 
he is without specific knowledge. He admits that at all times during 
the existence of the publication its office of publication was in the 
Borough of Manhattan, city of New York. 

3. Pie denies the allegation that at all times since it began publi¬ 
cation said newspaper has complied with all of the provisions of 
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law relating to publications which are entitled to second-class mail¬ 
ing rights or privileges under the laws of the United States, and 
he avers that on divers occasions as hereinafter duly set forth the 
relator has persistently and flagrantly violated the act of June 15, 
1917, as amended, known as the espionage act, and section 211 of the 
Penal Code of the United States, as amended. As to the allega¬ 
tion that at no time since the newspaper began publication has 

48 it or the petitioner been prosecuted for any violation of law, 
he says that he has no knowledge. 

4. As to the allegation contained in paragraph fourth of the peti¬ 
tion that beginning on or about December 3,1917, and ending August 
12, 1918, issues of the publication were circulated through the United 
States mails either as first-class or third-class matter, he says that 
during said period 63 issues of said publication were declared non¬ 
mailable by the Post Office Department and were excluded from the 
mails (so far as it was practicable to do so). 

5. He admits the citation from the Post Office Department, dated 
October 2, 1917, on the ground as stated in the petition that it was 
not received until October 8, 1917 (but says that he has no knowledge 
of the cause of the delay). He admits that a telegram was sent to 
the Third Assistant Postmaster General requesting an adjournment 
of the hearing, and the telegram of the Third Assistant Postmaster 
General in reply as alleged. He denies that no specific charge of any 
kind was served upon the petitioner with the citation or otherwise, 
and says that the citation was sufficient and in accordance with the 
long-established departmental practice and is as follows: 

C. D. No. 121126. 

Post Office Department, 

Third Assistant Postmaster General, 

Division of Classification, 
Washington , October 2,1917. 

Publisher, the New York Call, 

lflf.lt. Pearl Street , New York , N. Y. 

Sir: You are hereby notified that, in accordance with the act of 
Congress approved March 3, 1901 (ch. 851, 31 Stat. L., 1107), you 
w T ill be "ranted a hearing at the office of the Third Assistant Post¬ 
master General, Washington, D. C., at 3 p. m., on Tuesday, October 
9,1917, to show cause why the authorization of admission of the New 
York Call to the second class of mail matter under the act of March 
3, 1879 (ch. 180, sec. 14. 1 supp., 246), should not be revoked, upon 
the following ground: The publication is not a “ newspaper or other 
periodical publication ” within the meaning of the law governing 
mailable matter of the second class, it being in conflict with the pro¬ 
visions of the law embodied in section 481-J, Postal Laws and Regula¬ 
tions. 

Your appearance at the hearing may be in person or by representa¬ 
tive. In any event, your answer must be in writing. It 

49 should be submitted on or before October 9, 1917, and will be 
given the same consideration as though you appeared in per¬ 
son or by representative. 

Respectfully, 

(Signed). W. J. Barrows, 

Acting Third Assistant Postmaster General. 

(Registered. 3585. SAM-z.) 
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He admits the sending of the letter of October 11, 1917, by the 
petitioner to the Third Assistant Postmaster General requesting 
specific charges, and the reply on October 13, 1917, of the Third As¬ 
sistant Postmaster General, which he says is in full as follows: 


[Telegram.] 


C. D.121126. 


Post Office Department, 

Washington , October 13,1917. 

Publisher, New York Call, 

444 Pearl Street, New York, N. Y. 

Replying to your letter as published in the Call this morning, you 
are advised that the citation issued to you to show cause why the 
authorization for admission of the New York Call to the second class 
of mail matter should not be revoked sets forth the law under which 
it is issued, as well as the grounds for its issuance. The specific mat¬ 
ter printed in your publication which led to the issuance of the cita¬ 
tion will be presented at the hearing and you will be afforded full 
opportunity to make whatever defense you desire and to submit any 
additional matter you may deem material. The matter now before 
the department, together with any matter which you submit, will be 
considered at the hearing which at your request was postponed to 
October 15 at 2 p. m. 

(Signed) A. M. Dockery, 

Third Assistant Postmaster General. 

[WCW-jur. Collect.] 


6. He admits the allegations contained in paragraph 6 of the peti¬ 
tion relative to the hearing before the Third Assistant Postmaster 
General, and that previous thereto all issues of said publication had 
been allowed to circulate through the mails, and that no complaint 
had been served upon the petitioner to the effect that any of said 
issues contained matter in violation of law, and that petitioner has 
never been prosecuted for any violation of law based upon any 
articles contained in said publication. As to the allegation, that 
the petitioner has never been prosecuted for any alleged violation of 
law during its existence, he says that he has no knowledge. 

7. He admits the allegation contained in paragraph 7. 

50 8. He admits that on October 28, 1917, the petitioner an¬ 

swered in writing the charges to the effect that the articles 
quoted bv the solicitor constituted nonmailable matter; and that 
said articles were quite numerous (and their general classification as 
set forth in the petition). 

9. He admits the accuracy of the copy of the letter of the post¬ 
master at New York to the publishers of the Call as set forth in para¬ 
graph 9 of the petition. He admits that no other notice of or reasons 
for the withdrawal of the second-class mailing privilege of the re¬ 
lator have been furnished other than the exceptions taken to the mat¬ 
ter contained in numerous issues of the publication at the hearing of 
the case before the Third Assistant Postmaster General. 

10. He admits the accuracy of the copies of sections 7304, 7305, 
7306 of the United States Compiled Statutes as set forth in para¬ 
graph 10 of the petition. 
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11. He denies that at all times during the publication of The New 
York Call and The Evening Call, as herein set forth, paragraph 11 
of the petition, said publication has conformed to and complied with 
each and every one of the requirements of law relating to second- 
class mail matter. 

12. He admits that copies of the issues of The New York Call from 
Monday, October 13, 1919, to Sunday, October 19, 1919, inclusive, 
are typical of the general physical character of said publication, but 
denies that they are typical of the contents of said publication with 
respect to the mailability, under the law, of matter which appears 
from time to time in said publication. He admits that said publica¬ 
tion carries general news articles, editorial matter, special articles 
on economics, science, literature, and other subjects, and is not dis¬ 
seminated primarily for advertising purposes. As to the other mat¬ 
ter and things in said paragraph of the petition therein set forth, 
he says that he has no special knowledge except such statements as 
have been submitted by the publishers relative thereto to the Third 
Assistant Postmaster General. 

13. He admits the allegations contained in paragraph 13 of the 
petition. 

14. He denies the allegations contained in paragraph 14 of the 
petition. He says that each issue submitted by the postmaster 

51 at the city of New York for instructions was considered by 
the Post Office Department, and such issues as were found 
from the matter contained therein to be in violation of the espionage 
act were declared nonmailable under said act, and the petitioner was 
so notified by the postmaster in the form and in accordance with the 
uniform practice of the department for many years in the adminis¬ 
tration of the espionage and other acts affecting the mailability of 
matter. 

15. He admits the chronology of the circumstances connected with 
the revocation of the said second-class mailing privilege set forth in 
paragraph 15 in so far as they show successive events, but denies that 
those are correctly described in said paragraph of the petition. He 
admits the circumstances and dates connected with and the holding 
of certain issues of said newspaper by the postmaster at New York, 
and the subsequent action thereon as stated in said paragraph, with 
the exception of the date of the alleged telephone conversation be¬ 
tween Raymond Wilcox, business manager of the Call, and Assistant 
Postmaster Mulker, of the New York City post office, with respect 
to which he has no knowledge. 

16. He admits the allegation in paragraph 16 of the petition. 

IT. He admits the accuracy of the copies of letters from the post¬ 
master at New York set forth in paragraph 17 of the petition, and 
that said letters are typical of those received by the petitioner from 
the postmaster relative to the holding by him of issues of The New 
York Call and The Evening Call, and relative to action taken by the 
postmaster or bv the solicitor for the Post Office Department relative 
to said issues, lie denies the allegation that in no instance in which 
an issue was considered by the Post Office Department to be non¬ 
mailable where the grounds or reasons for said action or judgments 
stated. He says that in each such case the issues were held “ non¬ 
mailable under the espionage law,” and the publisher was so notified 
by the postmaster. 
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18. As to the allegation contained in paragraph 18 of the petition 
relative to the continued publication of The New York Call daily 

and Sunday since the revocation of the second-class mailing 
52 privileges, and its circulation through news stands, news¬ 
boys, and through the United States mails as first-class or 
third-class matter, he says that he has no definite knowledge. 

19. He admits the allegations contained in paragraph 19 of the 
petition and he attaches hereto, and marked “ Exhibit A,” a true 
copy of the application therein referred to. 

20. 21, and 22. He admits the allegations in paragraph 20, 21. and 
22, and the accuracy of the copies of the letters from the postmaster 
contained therein. 

23. He admits the accuracv of the copv of the letter of S. John 
Block to the postmaster, dated May 21, 1919, contained in para¬ 
graph 23 of the petition. 

24. He admits the accuracy of the copy of the letter of the Third 
Assistant Postmaster General contained in paragraph 24 of the peti¬ 
tion. 

25. He admits the accuracy of the copy of the telegram to the 
Third Assistant Postmaster General by S. John Block, dated June 
7, 1919, contained in paragraph 25 of the petition. 

26. He admits the accuracy of the copy of the telegram by Bar- 
rows, chief clerk of the Third Assistant Postmaster General to S. 
John Block, dated June 7, 1919, contained in paragraph 26 of the 
petition. 

27. He admits the accuracy of copy of the letter of the Third 
Assistant Postmaster General, dated June 11, 1919, contained in 
paragraph 27 of the petition. 

28. He admits that S. John Block, of New York City, addressed a 
letter under date of June 14, 1919, to the Third Assistant Postmaster 
General, and he admits the accuracy of the copy contained in para¬ 
graph 28 of the petition. 

29. He admits that the Third Assistant Postmaster General ad¬ 
dressed a telegram under date of June 10, 1919, to S. John Block, 
of New York Citv, and he admits the accuracy of the copy con¬ 
tained in paragraph 29 of the petition. 

30. He admits that on June 20, 1919, Mr. Block, accompanied by 
Mr. Ervin, editor of The New York Call, called at the office of 
Mr. Dockery at the Post Office Department and informally discussed 
with Mr. Dockery, the Third Assistant Postmaster General, and Mr. 

Wood, one of his assistants, the matter of The New York 
53 Call’s application for the second-class mailing privilege, 
but avers that no stenographic notes were made of the 
remarks of anyone at said conference, and further avers that the 
interview as set forth in paragraph 30 of the petition does not 
correctly show the remarks of the parties who participated therein. 
He admits that said officials several times asked the representa¬ 
tives of The New York Call if they had anything further to 
state, but avers that said questions were asked for the purpose of 
enlightening the department fully as to the position of said repre¬ 
sentatives of the Call, and for the purpose of giving them full 
opportunity to state every phase of their case. 

30388—21-3 
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31. He admits that since the date of the hearing, June 20, 1919, 
the petitioner had received no communication from the postmaster 
at New York City or from the Post Office Department relative to 
any action taken with reference to said application for the second- 
class mailing privilege of The New York Call filed with the post¬ 
master at New York on January 9, 1919, but avers that since the 
filing of said petition, to wit, on December 5, 1919, said application 
was rejected and the Third Assistant Postmaster General addressed 
the following communication to the postmaster at New York: 

C. D. No. 121126. 

Post Office Department, 

Third Assistant Postmaster General, 

Division of Classification, 
Washington , December J, 1919. 

Postmaster, New York, N. Y.: 

The New York Call, published at your place, application for entry 
of which as seeond-class matter was made by the publisher on Jan¬ 
uary 8, 1919, is hereby denied admission to the second class of mail 
matter, because it appears from the evidence in possession of the 
department that the publication is not a “newspaper to other peri¬ 
odical publication ” within the meaning of the law governing mail- 
able matter of the second class, it being in conflict with the act of 
June 15, 1917, the espionage act as amended by the act of May 16, 
1918, as well as section 211 of the Penal Code, as amended. 

(Signed) A. M. Dockery, 

Third Assistant Postmaster General. 

(WCW-hd.) 

i 

He further avers that on December 6, 1919, the postmaster at New 
York sent the following communication to the publishers of the Call: 


54 United States Post Office, 

Division of Mails, Second-Class Section, 

New York, , N. Y. 

Publishers of the New York Call, 

112 Fourth Avenue , New York , N. Y. 

Gentlemen : You are informed that the New York Call applica¬ 
tion for entry of which as second-class matter was made by the pub¬ 
lishers on January 8, 1919, is denied admission to the second class 
of mail matter, because it appears from the evidence in possession 
of the department that the publication is not a “ newspaper or other 
periodical publication” within the meaning of the law governing 
mailable matter of the second class, it being in conflict with the act 
of June 15, 1917, the espionage act as amended by the act of May 
16, 1918, as well as section 211 of the Penal Code, as amended. 

Very respectfully, 

T. G. Patten, 

Postmaster. 

Per Thos. F. Murphy, 

Assistant Postmaster. 

(M-jj. (b).) 


I 
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He denies that the delay on the part of the department in acting 
upon said application was wanton and willful or that its action 
with respect thereto has been autocratic, discriminating, undemo¬ 
cratic, contrary to the letter and spirit of the laws of the United 
States and the Constitution of the United States; that its course of 
conduct relative thereto has amounted to persecution of the New 
York Call, and avers that on divers occasions, as hereinafter fully 
set forth, the relator has persistently and flagrantly violated the act 
of June 15, 1917, the espionage act as amended by the act of May 
16, 1918, as well as section 211 of the Penal Code, as amended, both 
prior to the filing of said application for the second-class mailing 
privilege on January 9, 1919, and up to the filing of the petition 
in this suit, and at no time since the filing of said application has 
the relator been entitled under the law to have the second-class 
mailing privilege granted to it. He admits that the New York Call 
has always openly and avowedly espoused the spirit of socialism and 
radical changes in government and industry, but denies that at no 
time in its history has the New York Call violated any laws or 
counseled or advocated the violation of laws, or that it has always 
advocated an orderly change in laws, political institutions, and the 
organization of industry. 

55 32. As to the allegation contained in paragraph 32 of the 

petition that the New York Call and the petitioner have never 
been charged with or prosecuted for or convicted of any offense, 
criminal or otherwise, under the laws of the United States, or any 
of its States and Territories, and that its editors, managers, and 
officers have also never been charged with or prosecuted for or con¬ 
victed of any such offenses, he says that he has no specific knowl¬ 
edge. He denies the said allegation that although the Post Office 
Department was of opinion that a number of articles which appeared 
in the New York Call were of such a nature as to require the with¬ 
drawal of the second-class mailing rights, the Post Office Depart¬ 
ment, nevertheless, knowingly permitted the issues of said paper 
containing said articles to circulate through the mails, and avers 
that while much of such matter may have passed through the mails, 
the burden placed upon the post office establishment by the espio¬ 
nage and other laws made it physically impossible, with the force 
at its disposal, to detect and exclude from the mails all of the mil¬ 
lions of pieces an dhundreds of tons of mail placed in the mails in 
violation of such laws in sealed packages and unsealed wrappers 
so prepared for mailing, as each piece had to be opened and read in 
order to detect its illegal character. 

33. As to the allegation contained in paragraph 33 of the petition 
that the New ork Call, through having been deprived of its second- 
class mailing rights, has suffered heavy loss and irreparable and 
unascertainable damage estimated at not less than $200,000, repre¬ 
sented by lost subscriptions and lost opportunities for increase in 
circulation, lost advertising, and lost opportunities for increased 
advertising, he says that he has no knowledge. As to the further 
allegation in said paragraph that all profits that have been made 
or may be made through the publication of the New York Call 
have been and must be devoted, not to the personal gain of the 
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members or the petitioner, but the improvement and enlargement 
of the New York Call and to furthering the principles and interests 
of the socialist movement, the Socialist Party, and the general labor 
movement, he says that he has no knowledge. 

56 34. As to the matter contained in paragraph 34 of the 
petition, he says that the same amounts to a prayer for relief 

which can not be granted. He denies that the petitioner has not 
had the full protection under the laws of the United States or that 
the action of the department has been influenced by prejudice or 
has practiced autocratic and undemocratic discrimination. 

35. He says that his action in revoking the second-class mailing 
permit of said New York Call, published by the relator, on the 13th 
day of November, 1917, and his declining to grant the application 
for the reentry of The New York Call to the second-class mailing 
privilege on its application filed January 9, 1919, involved the 
exercise of judgment and discretion on his part, and, in view of 
the facts and circumstances before the respondent and the Post Office 
Department in the instant case, the exercise of judgment and discre¬ 
tion of the respondent and the action of the respondent are not sub¬ 
ject to be reviewed, reversed, set aside, or controlled by a court of 
law, nor can his action in that behalf be commanded, directed, or 
controlled by the writ of mandamus, as the relator in its petition 
has prayed. 

36. \ et, further answering, he says that among other duties he is 
required by statute to execute all laws relative to the Postal Service, 
to supervise generally the business of the Post Office Department, 
and to prescribe regulations for the distribution of such business 
among the other officials and employees of said department for its 
due performance by them. 

Matter carried by mail, by the act approved March 13 ? 1879 
(20 Stat., 359), is divided into four classes. The classification is, 
by appropriate regulation, assigned to the Office of the Third As¬ 
sistant Postmaster General, under the supervision of this respondent. 
This classification is based on the character of the matter to be 
mailed, with rates of postage varying in each class, the lowest rate 
being that of the second class, for entry into which certain condi¬ 
tions are prescribed by law. It thus ensues that it is the legal duty 
of the respondent not only to determine whether these conditions for 
the entry of mail matter into the second class have been fulfilled, 
initially, so as to entitle the applicant to the low rate of post- 

57 age chargeable in that class, but also to decide as occasion may 
arise whether these conditions either initially prescribed or 

which may be subsequently imposed by law, are being observed in 
such manner as to warrant the continued enjoyment of the privilege. 

37. On the 24th day of June, 1908, there was issued upon the ap¬ 
plication of the relator, by the Third Assistant Postmaster Gen¬ 
eral, a certificate or permit for the entry of its publication, The New 
York Call, into the mails as second-class matter, the conditions 
precedent to such classification having been fulfilled; this was ad¬ 
dressed to the postmaster at New York City and was in the usual 
form, concluding with this provision: “ The authority herein given 
is revocable upon determination by the department that the publi¬ 
cation does not conform to the law,” which action, as the respondent 
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is informed and believes and therefore avers, was duly communicated 
to said relator by said postmaster through delivery of a true copy 
of the certificate to it, and said relator thereupon accepted the 
privilege conferred thereby and continued to enjoy it until on or 
about the 13th day of November, 1917, when the same, after hearing 
granted the relator, was annulled. And this respondent, while again 
protesting that his action in the premises involves the exercise of 
judgment and discretion, in him by law reposed, is not here re- 
viewable, nevertheless, further, answering, says: 

“As to this honorable court is well known, the Congress of the 
United States of America by joint resolution of April 2, 1917, ap¬ 
proved by the President of the United States on the 6th day of April, 
1917, formally recognized and declared that a state of war thrust 
upon the United States of America by the Imperial German Govern¬ 
ment existed between the two Governments; and thereafter the Con¬ 
gress by act approved May 18, 1917, commonly called and known as 
the conscription and draft law, did authorize the President to in¬ 
crease temporarily the Military Establishment of the United States, 
and thereafter by act approved June 15, 1917—the espionage law 
aforesaid—did among other things declare every publication of any 
kind in violation of its provisions nonmailable, and did forbid the 
same to be conveyed in the mails or delivered from any post office or 
by any letter carrier; and thereupon it became and was the duty of 
the respondent to inquire into and pass upon publications tendered 
for mailing and to prevent, so far as in him the power lay, the recep¬ 
tion in, transmission through, or delivery by the Postal Service of 
any such prohibited matter.” 

38. From the date of the declaration of war and continuously 
down to the acts complained of by the relator this respondent 
58 avers that, from matter received at the Post Office Department 
from various sections of the country, he finds there existed an 
organized propaganda to discredit and impede in every way the 
Government in the prosecution of the war, with the purpose of de¬ 
feating the objects for which the Government was spending billions 
of dollars and was called upon to sacrifice thousands of lives. The 
publications forming this propaganda in many cases subtly guard 
their utterances in the attempt to avoid the criminal liabilities of 
their acts under said espionage law; they have been, nevertheless, 
united in publishing the same character of matter, whether partially 
true or entirely false, and daily accomplished results in clear viola¬ 
tion of law. Among these publications is that of the relator, The 
New York Call. 

These publications, including the New York Call, in varying lan¬ 
guage brand the declaration of war by our Government as a crime 
against the people of the United States and against the nations of 
the world, and represent that in all history there has been no war 
more unjustifiable than the one in which we are engaged; that no 
greater dishonor has ever been forced upon the people than that 
which the capitalist class is forcing upon this Nation against its 
will. They advocated active and public opposition to the war 
through demonstrations, mass petitions, and all other means within 
the power of their readers and the organizations they represented 
and unyielding opposition to all proposed legislation for military or 
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industrial conscription; opposition to the Liberty loans upon which 
the Government was dependent to finance its war operations, and 
held up to admiration and sought to make martyrs of notorious 
violators of the espionage law who were indicted and convicted in 
the courts from time to time for acts in violation of that statute. 

39. By representations and complaints from sundry good and loyal 
citizens of the United States, and from personal reading and con¬ 
sideration of the issues of relator’s publication, from the date of the 
declaration of war to the time of the service of citation upon it, 
and the hearing granted in pursuance thereof, whereof in his peti¬ 
tion relator complains, it seemed to this respondent, in the exercise 
of his judgment and discretion and in obedience to the duty on him 
reposed, as well by the general statutes as by the special provisions 
of said espionage law, that the provisions of the latter act 

59 were systematically and continually violated by the relator’s 
publication; therefore, he directed the issuance of said cita¬ 
tion and the granting of said hearing, which were duly and legally 
done and had by and before said Third Assistant Postmaster Gen¬ 
eral, and upon review and consideration whereof by this respondent, 
not only in accordance with departmental practice, but on account of 
the special importance attributed by the respondent to this class of 
cases in the war emergency, approved the action of the Third Assist¬ 
ant Postmaster General and directed the suspension and annulment 
of the second-class privilege of relator. 

Among other matters and things thus considered by the respondent 
himself, on such review, and as he is advised and believes, and there¬ 
fore avers, at the hearing aforesaid, was a file of the relator’s publi¬ 
cation for the three months next preceding the issue of the citation 
upon it on October 2, 1917, in which occurred sundry editorials and 
other statements of the relator’s publication. 

During said period when the relator’s publication was being issued 
and mailed, the Government of the United States was engaged in 
increasing its naval forces by enlistment and its military forces both 
by enlistment and by the selective draft, and was also engaged in 
raising the necessary funds with which to meet its expenses in con¬ 
ducting the said war with Germany by calling upon the citizens of 
the United States to subscribe for and purchase the bonds of the 
United States, and other forms of certificates of indebtedness of the 
United States; during the same period the United States was mobiliz¬ 
ing and training its military and naval forces for the conduct of the 
said war with Germany, and was engaged in calling upon the people 
of the United States to conserve food and render various services, 
and, in general, in mobilizing every resource of the United States 
and its people for the purpose of a speedy, effective, and successful 
prosecution of said war with Germany; that during the said period 
the armies and navies of the nations cooperating with the United 
States in the said war with Germany were engaged in military and 
naval operations against Germany, and the Government of the 
United States was supplying said nations from time to time 

60 with funds with which to promote their success against the 
common enemy of the United States and the said nations 

cooperating with the United States. 
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The following are a few excerpts by date and title from some of 
the aforesaid issues of said publication, the issues themselves being 
hereby tendered, together with the entire file for the period named, 
to the court: 


[Issue of July 20,1917.] 

Applying the Guillotine. 

“ War for Democracy! ” a placard read, 

The Colorado miner shook his head. 

“ Small nations’ rights,” a politician cried. 

“ Hypocrisy ! ” the Irishman replied. 

“ Your country calls! Into its army come.” 

“ My country,” mused the dweller of the slum. 

“ End to atrocities,” said some one, shocked, 

But this St. Louis Negroes mutely mocked. 

“ The right to assemble is sacred here.” 

From Boston came an unmistaken jeer. 

“ We have free speech,” the teacher taught her class, 
“ Two years, ten thousand dollars’ fine, my lass.” 

“ Freedom of press no power from us can seize.” 

A post official otherwise decrees. 

“ Free citizens, kill German junkerdom ! ” 

“ Draft,” laughed the wage-slave, toiling for a crumb. 


[Issueof July 20,1917.] 

The Economic Argument . 

While we are being surfeited with articles damning the Prussian 
militarists for their credos anent the desirability of war as a sort of 
needful tonic for the human race in order to keep virile and healthy, 
let us not close our eyes to the fact that we have in our midst a con¬ 
siderable number of almost exactly the same sort of people. They 
have not yet quite elaborated it into the well-rounded-out creed of 
the Prussian militarist, but probably they would if they had time; 
and, curiouslv enough, there is in many of these pronouncements a 
suggestion oi the Socialist point of view that our economic system 
makes war inevitable. 

One such literary warrior, Commander Stearns, contributes a series 
of articles on the necessity of preparedness to the Reservist, a naval 
recruiting organ published at Newport, R. I. The stuff, evidently, is 
written as a come-on for recruits of a little more intelligence 
61 than the average, but who have not yet got past the idea of 
“ theirs not to reason why.” Here is a sample gem from the 
commander’s production: 

“ There is a natural chain of sequence in a nation’s evolution vitally 
affecting her policy; i. e., birth of industry, necessity for markets, 
attendant demand for control of sea highways, need for a navy to 
exercise this control, bringing in its train the necessity for naval 
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bases. Fortunately, a geographical position possessing strategic 
value commercially will usually possess strategic value from a mili- 
tarv standpoint.” 

All this probably is very true, provided the economic system is 
accepted as inevitable. But it is precisely the same idea that led Ger¬ 
many into war. The birth of industry, the necessity for the control 
of markets, the big Navy, and the “demand for the control of sea 
highways,” which is cleverly “moralized” into “freedom of the seas.” 

This man really is telling prospective recruits that they are wanted 
to fight for capitalists and capitalist profit, and nothing more. In 
a certain sense, he gives them the Socialist view of war; connects it 
up with economics, with the need of the capitalist for markets and 
ever more profits; but he assumes, and probably correctly, also, that 
they never will question the economic system itself that demands this 
constant human sacrifice through war and the preparations for it. 
All that the Socialist would need to add to this is the information 
that that economic system can be removed and another substituted 
for it that does not demand a constant tribute of flesh and blood. 

But when that information is withheld or ignored, when no ques¬ 
tion is raised about the system itself, it is no very difficult task to 
cover the whole hideous condition with a mantle of patriotism, duty, 
honor, glory, decorated with elaborate ethical and religious fringes. 
In this art we are still behind the Prussian militarist, but not so far 
behind. And the irony of the situation is that in all probability Com¬ 
mander Stearns would vigorously denounce Bernhardi, Treitschke, 
and other high-class Prussian exponents of the same creed in which 
he himself is as yet a junior pupil. 


[Issue of July 21, 1917.] 

Mobilizing Ideas. 

[By Max Eastman. Reprinted from the Masses.] 

President Wilson's talent for mobilizing noble ideas in support of 
whatever he has decided to do will be almost as helpful to the entente 
as his armies. There are signs that the plain people of the world, in 
their weariness, are grow ing dubious of a w’ar whose concrete pur¬ 
poses are kept secret from them. They are tactless enough to keep 
wandering, and even asking to know, w T hat they are fighting about. 
Russia takes the lead in posing this question to the entente, because 
in Russia the official crust has been lifted off and the people are able 
to stand up and speak. But the question is there in all the countries, 
and the gentlemen in charge are exercised to know how to answer 
without telling any facts. President Wilson shows them how to 
answer with abstract ideas, and that is why he is so popular with the 
statesmen of the entente. 


[Issue of July 25, 1917.] 

62 

[Cartoon.] 

This cartoon (reprinted from Masses, August, 1917) represents a 
group of corpulent gentlemen gathered about a table and apparently 
discussing war plans. A figure stands in the doorway representing 
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some one who apparently has attempted to interrupt the conference 
about the table, and whose interference apparently is resented by the 
group. The figure represents Congress, and the following language 
appears below the cartoon: “ Congress: Excuse me, gentlemen, 
where do I come in? ” “ Big business: Run along, now! We got 
through with you when you declared war for us.” 

(This cartoon is referred to in the opinion of Justice Rogers in the 
case of The Masses v. Patten (246 Fed., 37), the judge stating that 
the Postmaster General was not clearly incorrect in declaring this 
matter to be in violation of the espionage act.) 


[Issue of Aug. 3, 1917.] 

Drafted Man Notifies Board He Will Not Take Examination for 

Army, 

Abraham A. Weinstein, whose number in the draft is 1476, brought 
to the Call yesterday a letter with a request that it be published. It 
was a copy of one that he had sent to the exemption board No. 118. 

Weinstein said he w T as forced to take the position he did because 
of the refusal of the Government to recognize conscientious objectors 
other than members of “ well organized religious sects or organiza¬ 
tions whose creed or principles are opposed to participation in war.” 

Weinstein felt that he was entitled to have the public know why 
he had refused to appear for physical examination and that his only 
method of doing this was to give out a copy of his letter to the board. 
The Call therefore publishes the following copy of that letter: 

New York, Aug. 0, 1917 . 

Chairman of Exemption Board 118, 

Stuyvesant High School , City. 

Dear Sir : I take pleasure of informing you that I shall not appear 
for physical examination in reference to the draft as a protest against 
the refusal of the Government to recognize conscientious objectors. 
I am opposed to this war of nations, knowing they will benefit none 
but their instigators. As a Socialist and as a man I recognize the 
one enemy—the governing classes and the master classes of the 
world—as they are both united in the oppression and the suppression 
of the masses. I refuse to lay down my life or to take the life of my 
brother in Germany and Austria to perpetuate the sort of a democ¬ 
racy which we have here or to implant it abroad. My opinion of this 
democracy can be better voiced in the words of Carlyle, “ They are 
not tended; they are only regularly shorn. They are made to do stat¬ 
ute labor, to pay statute taxes, to fatten battle fields (called fields of 
honor) with their bodies in quarrels which are not theirs, 
63 their hand and toil in every possession of man; but for them¬ 
selves they have little or none.” 

This is the democracy the masses have here, and you want me, 
against my will and conscience, to kill, to rob; to commit every 
atrocity, only that this may continue to exist. 

A refuse. 

Yours, respectfully, 

Abr. A. Weinstein, 1476. 
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[Issue of Aug. 5, 1917.] 

[Cartoon.] 

The Whirl of the World. 

This cartoon represents the figure of death in a military uniform 
pointing the way to the death theater, and to the side reading 
‘"Fourth Year reel of ‘Death dance of the lunatics of the world , 
price of admission, an arm, leg, eyes, mind, or your life.” Ap¬ 
proaching the figure of death and apparently seeking admission is 
the figure of a working man who says: “ My boss said for me to 
see this show.” 


[Issue of Aug. 6, 1917.] 

[Cartoon.] 

A Collector Who Collects. 

The figure of Death is represented as having invaded the family 
circle and laying a paper on the table marked “ Cost of war $848 per 
annum for each family,” and says, “ Before you eat, pay this.” 


[Issue of Aug. 11, 1917.] 

Worth While , hut to Whomf 

The number of men killed or permanently disabled in the war 
thus far is greater than the total population, male and female, young 
and old, of Belgium, Alsace-Lorraine, and Serbia combined. An¬ 
other two or three years of hostilities such as our stay-at-home 
patriots talk of so coolly, and the added number of corpses, cripples, 
invalids, and maniacs will balance the whole population of north¬ 
eastern France and Russian Poland. 

Is the game worth the candle ? 

From the point of view of bankers, concessionaries, munition deal¬ 
ers, landed aristocrats, generals, diplomats, and a certain type of 
editors, in all countries, it certainly is. They win, whoever loses, and 
no matter how much others lose. Those of them who belong to the 
ultimately defeated nations win less than their colleagues in the ulti¬ 
mately victorious states; but even they win. 

From any other point of view it i6 just as correct now as it was 30 
months ago to answer the question, who is going to w T in the 
64 w r ar? wdth the counter question, who won the San Francisco 
earthquake? The wage earners, the peasants and working 
farmers, the great mass of the small business men and of the profes¬ 
sional men on both sides, are worse off physically, economically, and 
morally for every day that the struggle goes on. 

When the spokesmen of capitalism, of aristocracy and of upper- 
class statesmanship, British or German, American or Austro-Hun¬ 
garian, talk of establishing peace by “ war to victory ” we are irre¬ 
sistibly reminded of what the ancient barbarian quoted by Tacitus 
said of the Roman policy, “They make a wilderness, and call it 
peace.” 
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[Issue of Aug. 19, 1917.] 

[Call’s Sunday Magazine.] 

Why the U. S. is at War . 

Why did the United States enter the war? Thousands of reasons 
are given, from the “to make the world safe for democracy” ex¬ 
planation of President Wilson to those of George Sylvester Viereck 
and Jeremiah O’Leary. But, though reasons are as plentiful as 
blackberries, and infinitely more varied, the question still is asked. 
******* 

What were those rights of ours that needed protection? Evi¬ 
dently, the right to trade, to sell to any of the belligerents who could 
take delivery of the goods anything they wanted and we had for 
sale—guns, shot, shell, explosives, and war material and supplies of 
all kinds. The Central Powers were the only ones that could not 
take delivery of the goods. To them it seemed that what we insisted 
on as a moral right was the right to sell their enemies material to 
kill them. Naturally, they considered they also had a moral right 
to put an end to this one-sided traffic, but, as they could not possibly 
do it without killing American citizens and sinking American ships, 
they went ahead killing and sinking. They say that we had no 
moral “ right ” to supply material to kill them, and we say we had a 
moral “ right ” to sell and trade anything with all who were able 
and willing to buy. The two w rights ” therefore collided, and 
eventually war resulted. They were both “ moral rights,” both 
parties said so. And now there is war, and we won’t give up—until 
Germany consents to renounce her policy—and Germany won’t give 
up until we consent to renounce ours. 

That is the start of an explanation, at any rate. And, so far as it 
goes, it is correct. It shows that the war started out of capitalists’ 
“ rights ” on this side, at least, property rights, trade rights. 

And as this condition developed and intensified our capitalists 
saw, further, that Germany was not beaten, and might not be beaten 
without the help of the armed forces of the United States. They 
say, also, that if that condition came to pass, not only would the 
money they loaned to the Allies be lost, but that a victorious Germany 
would invade the United States after disposing of its European 
enemies and hold the country up (the country being a synonym for 
themselves in this case) for indemnity. 

The Tribune says nothing about that, but that is necessary to 
round out its explanation. When we say that the United 
65 States went into the war for material interests there is nothing 
reprehensible or shameful about it. The fact is simply as we 
have pointed out. That capitalists reasoning was sufficient, and we 
are strongly of the opinion that it was correct also. And from this 
point of view it is not at all difficult to explain why the United 
States entered the war. 


[Issue of Aug. 24, 1917.] 

Why We Went to War. 

Why is the United States in the war ? It is said that great organi¬ 
zations of speakers are to cover the entire country, explaining this 
matter in thousands of schoolhouses, city halls, and other public 
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buildings. Doubtless there will be a veritable Niagara of oratory 
spilled explaining just why we went over the precipice, but we doubt 
if any of the orators will be as concise, terse, direct, and frank as 
Secretary Lane, who has just issued a pamphlet on the subject. He 
summarizes the whole matter as follows: 

“Then why are we in the war? Because we could not keep out. 
The invasion of Belgium, which opened the war, led to the invasion 
of the United States by slow, steady, logical steps. Our sympathies 
evolved into a conviction of self-interest. Our love of fair play 
ripened into alarm of our own peril.” 

******* 

No Government official spoke publicly of those slow, steady, logical 
steps while they were being taken. They only spoke of “ rignts.” 
And President Wilson, to the very last moment, talked of peace. The 
slow, steady, logical steps were taken in gum shoes. They advanced 
like a thief in the night, and not a single one of the Washington 
watchmen on the tower told of the pussyfoot approach. Did they 
know of it? That is what Secretary Lane is careful not to say. 
Were they so ignorant that they did not know? Were they afraid to 
“trust the people ”? If they did not know then, how do they know 
now? It is safe now to tell about it when we are in the war. 


[Issue of Aug. 26, 1917.] 

[Call’s Sunday Magazine.] 

Diary of a Soldier. 

Back to the trenches, back to the inferno that man’s ambition has 
created and which man’s weakness and cowardice perpetuates. I 
have endeavored to arouse within me some enthusiasm for war. I 
have told myself that I am fighting to protect my native land, my 
home, my womenfolk, from the grasp of a brutal invader. But no, 
can not convince myself—that is, I think the secret of my trouble. 
Men can stand much; the endurance of the human body and mind 
is almost unbelievable, but the mental and physical endurance is 
considerably weakened when enthusiasm is lacking. War may have 
had its uses in days gone by, and even I who have seen, and am 
shortly to see again, the horrors which are its inevitable outcome 
admit that there may arise emergencies when war becomes a 
66 justifiable necessity. When such emergencies do arise the peo¬ 
ple know it and embark on war of their own volition. 

It is this leaping to arms at the command of diplomats, kings, and 
emperors, or in response to a manufactured public sentiment that con¬ 
stitutes the basic evil of wars such as the present one. The clash of 
empires is never justified. Empires never wage wars of self-defense; 
they wage wars of aggression and call it fighting for their existence 
on the grounds that expansion of territory and the assimilation of 
smaller nationalities are vital to their growth as empires. It is folly 
to suppose that any group of the present combatants could wrest 
liberty away from the others. Germany could never impose her will 
upon the people of the British Empire, even if there wasn’t a gun 
among the Britishers, nor could England destroy German Kultur. 


I 
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These are strange thoughts for a soldier, a potential hero, whose 
name will be writ in marble for an admiring posterity to read. It 
needs only a German bullet to end my career, and I, in common with 
any deceased comrades achieve mortality—not personal immor¬ 
tality but immortality en masse. An arch will be built, and my 
name with a thousand others will be cut upon it, or perhaps a figure 
will be carved in stone to commemorate me and others under the 
comprehensive and picturesque pseudonym of “ The Heroic Dead,” 
and posterity shall gaze upon our proxy. 

I saw again in my dreams the man I had murdered. In my dream 
my adversary spoke. “ On the brink of eternity I shall await you.” 
I awoke shivering, and sleep came to me no more. As I lay awake 
the import of his words sank into my brain. He was waiting for 
me, kept back only by the barrier that keeps the dead from the 
living, and the moment I die the barrier is removed and he springs 
upon me. There on the threshold of the great beyond we will renew 
that struggle commenced on the plains of Flanders, and locked in 
an embrace of hatred we will descend into hell, there to struggle 
forever. 


[Issue of Aug. 26, 1917.] 

[Call’s Sunday Magazine.] 

The Crime of Conscience. 

[By Samuel Mild.] 

Can any one dispute the fact that when a nation is being conscripted 
for war that that war is disapproved of by the nation? And if a 
nation disapproves of a war, how can that war be called a righteous 
war? And if the righteousness of a war is denied, or even disputed, 
how can any one be called a slacker who refuses to participate in 
murder, not being certain of at least a just cause? 

Who doubts that in the years to come, when the deluge of blood 
has run its course, the world will wish there had been more con¬ 
scientious objectors to-day; that the world had been spared this 
greatest of disasters? 

In times of war! What oceans of blood have been spilled since 
Henry IV had conceived the diabolic device of diverting the wrath 
of a discontented people by war! Who knows but that this 
67 universal carnage has been started for no other purpose than 
to befuddle and decimate the masses of awakening Europe! 
And yet, because the conscientious objector dares to deny the right¬ 
eousness of the slaughter and refuses to bear the torch and wield the 
sword he is charged with treason. 

What matters it if in all his life he never had a quarrel; if he has 
sacrificed his years for the benefit of others; if his one ambition was 
the service of mankind ? Perhaps he has been known for his gener¬ 
osity ; for his mild disposition; for his scrupulousness in dealing with 
others. Nothing, nothing matters, once war is declared. At the 
command he/must turn warrier; his temper, which was peaceful and 
yielding, he must transform into the temper of the roaring lion. His 
gentleness, which he inherited from his mother, he must cast off for 
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the savage ferocity of the tigress. His sensitiveness, which would 
have caused him to leap into the flames to save a kitten, he must tear 
out from his heart, and he must learn to hack, cut, pierce, poison, 
burn, and ravage human beings when the bugle blows. Why ? 


[Issue of Aug. 27, 1917.] 

Give the Poor Trusts a Chance. 

% 

[By Scott Nearing.] 

The entrance of the United States into the World War on April 6, 
1917, was the greatest victory that the American plutocracy has won 
over the American democracy since the declaration of War with 
Spain in 1898, The American plutocracy urged the war; shouted 
for it; demanded it; insisted upon it; and finally got it. 

The plutocracy welcomed the war—not because it was a war, but 
because it meant a chance to get a stronger grip on the United States. 
The 2 per cent of the people (1 person in each 50) who own 60 per 
cent of the wealth of the United States are not different from the 
other people of the country; they are no more selfish, greedy, or 
ferocious. r i hey realize that war is barbarous, and they would avoid 
it if they possibly could. They also believe that there are some 
things worse than war—the confiscation of special privileges, the 
abolition of unearned income, the overthrow of the economic para¬ 
sitism, the establishment of industrial democracy. The plutocrats 
would welcome a war that promised salvation from any such 
calamities; they would also welcome a war that promised greater 
foreign markets, the destruction of foreign competition, more security 
for property rights, and longer lease on life for plutocratic des¬ 
potism. 


[Issue of Aug. 28, 1917.] 

The Great Madness. 

[By Scott Nearing.] 

The American plutocracy was magnified, deified, and consecrated 
to the task of making the world safe for democracy. The brigands 
had turned saints and were conducting a campaign to raise 
68 $100,000,000 for the Red Cross. The malefactors of great 

wealth, the predatory business forces, the special privileged 
few who had milked the American people for generations became the 
prophets and the crusaders, the keepers of the ark of the cove¬ 
nant of American democracy. 

******* 

When Germany announced a blockade of England by her subma¬ 
rines as complete as the blockade which England has established 
over Germany and warned American shipping away from the waters 
surrounding the British Isles in the same way that England has 
warned American shipping away from the waters surrounding Ger¬ 
many, the American business interests put up a bitter cry of protest. 
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The situation was critical. American business stood to lose billions. 
The President hurried to the rescue with his preposterous phrase, 
“ armed neutrality,” and asked Congress for permission to place guns 
and gunners on American merchantmen. While the President asked 
for this authority as a peace measure, it was pretty clear that armed 
neutrality would mean war the first time that an armed merchant¬ 
man met a submarine. 


[Issue of Aug. 31, 1917.] 

The Great Madness—Chapter 7. The Liberty Loan. 

The Liberty loan was important to the American bankers who had 
financed the Allies, because it guaranteed allied credit. There were 
other things about it, however, that were even more significant than 
its assistance in international business. It gave the local business 
men a chance to do a piece of work of the utmost importance to their 
own security. 

Everybody who was in touch with American public opinion on the 
Oth of April knew that the war was not popular. People were apa¬ 
thetic, indifferent, or actively hostile. There was little display of 
enthusiasm, except among the business men and their immediate 
adherents. The Liberty loan gave plutocracy a chance to put in 
every American home an economic argument (a bond paying 3J per 
cent) in favor of standing behind the Government. 

* * * * * * * 

Some day, when all of the facts are collected, the story of the sale 
of the Liberty loan will be told, and it will be as hateful, as barbar¬ 
ous, and as brutal as any event since the war contracts of the Spanish- 
American War. 

******* 

The Liberty loan was a signal victory for the plutocracy, and an 
equally signal defeat for the democracy. It did more to bulwark the 
position of the plutocratic despots of the LTiited States than it will 
ever do for liberty in Europe. 

«•*•*** 

The Liberty loan was probably more effective than any other 
single weapon in the hands of the business world as a club with 
which to coerce the workers. Heretofore the employer had run his 
own business as he pleased; now he was able to go further and tell 
his workers how they might spend their income. 


69 [Issue of Sept. 1, 1917.] 

Conscription. 

Conscription possessed another advantage of supreme importance. 
Experience has shown that great armies and navies could not be 
raised by the volunteer system in a democracy. If the plutocracy 
was to put over its plan for a great army and navy behind its aggres¬ 
sive economical campaign into Mexico, Central America, and South 
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America it must have conscription in order to provide the men for 
the military and naval forces. 

******* 

The conscription bill paved the way for a military system exactly 
like that which had been so savagly denounced in Germany. It gave 
the American plutocracy the beginnings of a big, cheap army. It 
disposed of the uncertainties of volunteering, and provided the pos¬ 
sibility of military education for every young American. At the 
same time the way was opened for the imposition of universal serv¬ 
ice, which was all that Prussia has ever demanded in the balmiest 
days of her militarism. Then, too, a beginning was made toward in¬ 
dustrial conscription, and the possibility was opened for the impor¬ 
tation of coolie and peon labor, things which were not even thinkable 
in peace days. America, after two months of war, had inaugurated 
what someone has called “ the golden age of the drill sergeant,” and 
fastened upon the United States the rudiments of European mili¬ 
tarism in its most barbarous aspects. 


[Issue of Sept. 3, 1917.] 

The Great Madness—Chapter 10. Spreading Americanism with the 

Sword. 

By July, 1917, the billboard enlistment campaign was couched in 
such words as “The Regulars are in France; join them now.” “ En¬ 
list immediately so as to fight on German soil und not on United 
States soil.” The German autocracy was on the defensive; the Amer¬ 
ican plutocracy had become the aggressor. The Regular Army had 
already been transported 4,000 miles and a conscript army of a mil¬ 
lion men was in process of formation to w*age an aggressive war in 
the interests of the British ruling classes. 

****** * 

And the American people stood for it. Emotionalized, dazed, 
stupefied, and blinded by the great madness that possessed their 
souls, nearly a hundred millions of people cast aside their most cher¬ 
ished principles, sacrificed their hard-won liberties, and began 
spreading brotherhood and democracy with the sword. 


[Issueof Sept. 5,1917.] 

The Great Madness—Chapter 12. The People Awake. 

The plutocracy had won everything for which it had been fight¬ 
ing—immunity, power, wealth. The people were war mad— 
70 at least, there was enough of the war madness in the country 
to enable the vested interests to put across anything that 
they wanted. 

Three years of ceaseless effort on the part of the press, the pulpit, 
the school, the screen, and the stage had sufficed to infuse millions 
of Americans with the mob fear and mob hate that are the warp 
and woof of war madness. The carefully planned, brilliantly exe¬ 
cuted scheme of advertising preparedness, patriotism, and war had 
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left a great section of the American people incapable of reasoning 
or understanding. On April 2, there were millions who had been 
worried, harried, and emotionalized through the successive stages of 
fear, resentfulness, bitterness, hatred, and frenzy until they were 
sufficiently ferocious to be willing to use the knife. 

The plutocrats won immunity, power, and wealth measured in 
seven figures. They won more. First, they secured the big Navy 
and Army for which they had worked so faithfully, an Army to 
menace neighbors and to preserve peace at home during the deluge 
of misery that will follow the bursting cloud of war values and war 
prices; a Navy to guard the hundreds of millions that they have 
invested in “undeveloped” countries; and seven billions of dollars 
to be spent at once—much of it on war contracts. 

Again, they had won conscription—the right to send a million 
Americans into the trenches of France to fight for the poor Belgians, 
for Lombard Street, Wall Street, and King George of England. 
They had established a spirit that permitted children to go back into 
factories from which years of incessant labor had rescued them; 
“ women to take men’s jobs at a fraction of the wage, and the stand¬ 
ard surrounding the labor of men to be lowered.” 

******* 

They aroused the people, agitating and irritating them until they 
were frantic, repeating, meanwhile, the blatant lie that the real 
enemy of American liberty lived in Berlin. Then they stung them 
with high prices, filched their liberty, plunged them into war, took 
a million of their brothers and husbands and sons to wage a war of 
aggression on the battlefields of king-ridden Europe, and because 
nothing happened at once, they believed they had won. They had 
won—victory and death. 


[Issueof Sept. 7,1917.] 

To the Abattoir—Via Fifth Avenue. 

“ March, march, march! 

Making sounds as they tread, 
Ho! ho! how they step 
Going down to the dead! 

Every stride, every tramp. 

Every footfall nearer; 

And dim each lamp 

As the dark grows drearer; 

But ho! how they march, 

Making sounds as they tread 
Going down to the dead! 

71 March, march, march! 

Making sounds as they tread, 

Ho! how they step 

Going down to the dead! 

How they whirl, how they trip, 
How they smile, how they dally, 
How blithesomely they skip, 

Going down into the valley; 

Ho! ho! how they march, 

Making sounds as they tread; 
Ho! how they skip, 

Going down to the dead! 


30388—21-4 
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March, march, march! 

Earth groans as they tread! 
Each carries a skull, 

Going down to the dead ! 

Every foot is a bolder, 

’Tis a skeleton’s tramp. 

With a skull on his shoulder! 

Ho! ho! how he steps, 

With a high-tossing head, 

That clay-covered bone. 

Going down to the dead ! ” 

[Issue of Sept 15, 1917.] 

A Comparison. 

[By Grace Anderson.] 


Just as sincere and as much to be pitied are the mothers of to-day, 
whom we see giving their sons to be butchered in the present war. 
And to what end is the sacrifice made? We are told that the god 
democracy demands this and we comply. 

As the war goes on, and neither side seems any nearer to victory, 
the people of the warring nations are reflecting on the utter futility 
of it all. 

As long as the capitalists can blind the people to the real issue, just 
so long will the war continue. By every means in their power; by 
pressure brought to bear in certain quarters; by swift punishment 
of speakers against war; by causing the people to become partners 
in war finance through the purchase of Liberty bonds; even by 
psychological words launched at the right moment, as, “ Save 
democracy,” “ Do your bit,” etc., are the financiers hiding from the 
people the true cause for the prolongation of the war. 


[Issue of Sept. 19,1917.) 

When the casualty lists come home, where many such sons or 
brothers or husbands will come no more, the degree and quality of 
diversion offered to the public mind by the theaters of the country 
will become a matter for wise and purposeful stimulation and di¬ 
rection.—Editorial of the Times. 

72 Camouflage for thought conscription. 

If the people w^orry over the woes of war, they may rise and 
end it. Accordingly, give them light amusement—anything—to turn 
their minds from the toil and hell they pay for war. 

Even this will not avail forever. 
******* 

Perhaps the reason the term is being stopped is that a perpetual 
reminder of their compulsory drafting might cause a growing irri¬ 
tation. 


[Issue of Oct. 7, 1917.] 

Has a Workingman a Country to Defend—Why the Allies Fight . 

It is very plain that this war is not being waged for democracy 
but for groups of capitalists who desire the economic control of the 
world, and whose shouts for democracy are but efforts to blind the 
people to make them fight the battles of capitalism. 
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40. The above-mentioned articles were not alone considered by 
respondent, but other matter contained in various issues of said pub¬ 
lication, but not specifically mentioned above, were also taken into 
consideration in determining the mailable character of the matter 
being sent through the mails in said publication. 

He further says that in his judgment, in their entirety, the issues 
so presented and considered evince a purpose and intent on the part 
of the relator to willfully make or convey false reports or false state¬ 
ments with intent to interfere with the operation or success of the 
military or naval forces of the United States, to promote the success 
of its enemies during the war, and willfully cause and attempt to 
cause insubordination, disloyalty, mutiny, and refusal of duty in the 
military or naval forces of the United States, and to willfully 
obstruct the recruiting or enlistment service of the United States to 
the injury of the service and of the United States. 

That such matter is in violation of section 3, Title I, and sections 1 
and 2, Title XII, of !e espionage act, and is nonmailable. 

Respondent further says that for these reasons the said publication 
was not “ a newspaper or other periodical publication ” within 
73 the meaning of the laws of the United States governing mail- 
able matter of the second class, and the respondent so decided 
after due and thorough consideration of the matters and things stated 
therein. 

41. Answering further, he says that the application of the relator 
for the reentrv of The New York Call to the second-class mailing 

E rivilege, filed on January 9, 1919, was in like manner considered 
y the Third Assistant Postmaster General, and upon review by this 
respondent. A complete file of the issues of said publication from 
the said date of the withdrawal of the second-class mailing privilege, 
as aforesaid, to the date of filing of said application, during which 
period the state of war between the United States and Germany and 
the conditions herein described incident thereto continued to exist. 
A few excerpts by date and title from some of the last-named issues 
of said publication appear elsewhere herein, the issues themselves 
being hereby tendered to the court, together with the entire file for 
said period. 

42. The above-mentioned articles were not alone considered by the 
respondent but other matter contained in various issues of said pub¬ 
lication between said dates, but not specifically mentioned above, were 
also taken into consideration in determining the mailable character 
of matter sent through the mails during said period in said pub¬ 
lication. 

He further says that in his judgment, in their entirety, the issues 
so presented and considered evince a purpose and intent on the part 
of the relator to continue in the policy pursued by it before the 
second-class mailing privilege was withdrawn to willfully make or 
convey false reports or false statements with intent to interfere with 
the operation or success of the military or naval forces of the United 
States, to promote the success of its enemies during the war, and 
willfully cause and attempt to cause insubordination, disloyalty, 
mutiny, and refusal of duty in the military or naval forces of the 
United States, and to willfully obstruct the recruiting or enlistment 
service of the United States to the injury of the service and of the 
United States. 
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That such matter is in violation of section 3, Title I, and sections 
1 and 2 of Title XII of the espionage act and is nonmailable. 

74 The respondent further says for these reasons the said pub¬ 
lication was not a “ newspaper or other periodical publication ” 

within the meaning of the laws of the United States governing mail- 
able matter of the second class during said period, and the respond¬ 
ent so decided after due and thorough consideration of the matters 
and things stated herein. 

43. He further says that he has also examined the files of the re¬ 
lator’s publication, The New’ York Call, since January 9, 1919, and 
finds that it has in no way changed its policy and continues to print 
and publish the same character of matter with the intent to pro¬ 
duce the state effect as characterized the publication at the time the 
second-class mailing privilege was w T ithdraw T n. In this connection 
attention is called to the quotation in the thirtieth section of the 
petition of the statement made by the editor of The Call to the Third 
Assistant Postmaster General and his assistant, Mr. Wood, on June 
20, 1919, as follow’s: “We have this to say, Mr. Wood, The Call lias 
not changed its policy one bit since it was barred from the mails, 
and is not going to change.” The respondent says that for these 
reasons the publication is not a “ newspaper or other periodical pub¬ 
lication ” w ithin the meaning of the laws of the United States gov¬ 
erning mailable matter of the second class, and is not entitled to the 
second-class mailing privilege. 

44. Answering further, the respondent says that, as is to this hon¬ 
orable court w’ell known, section 211 of the Criminal Code, act of 
March 4,1911 (36 Stat. 1339), makes nonmailable “ matter of a char¬ 
acter tending to incite arson, murder, or assassination,” and forbids 
the same to be conveyed in the mails or delivered from any post 
office or by any letter carrier; and, as is also well known to this hon¬ 
orable court, section 2 of Title XII of the said espionage act pro¬ 
vides that “ every letter, writing, circular, postal card, picture, print, 
engraving, photograph, newspaper, pamphlet, book, or other publi¬ 
cation matter or thing of any kind containing matter advocating or 
urging treason, insurrection, or forcible resistance to any law of the 
United States is hereby declared to be nonmailable.” 

45. This respondent avers that from matter received at the Post 
Office Department from various sections of the United States 

75 and from other countries throughout the world, he finds that 
there exists an organized propaganda which seeks to unite all 

of the radical elements in a revolutionary movement, the object of 
which is the overthrow of the Government of the United States by 
force and violence and the establishment of “ the dictatorship of the 
proletariat.” The doctrines of the Bolshevists, Communists, Anar¬ 
chists, and kindred organizations are being spread broadcast through¬ 
out the United States by agents of revolutionary socialism cooperat¬ 
ing to bring about the accomplishment of this purpose; that by this 
means sentiment is being created and forces recruited for the pur¬ 
pose of precipitating such a revolution in the Government of the 
United States through force and violence and by unlawful and uncon¬ 
stitutional means; that among the means employed in attempting to 
accomplish the purpose stated multiplicity of strikes in various lines 
of industry are being advocated and fomented by such revolutionary 
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agents; that the plan of their operation embraces limitation of pro¬ 
duction, sabotage, arson, murder, and assassination^ in order to ulti¬ 
mately bring about in this country a condition similar to that exist¬ 
ing in Russia at the time of the recent revolution in that country; 
that this movement has become international in its scope, and the 
elements composing said movement are in accord with the radical, 
revolutionary movement which had its origin in European countries 
years ago and which has manifested itself in various revolutionary 
outbreaks in different parts of the world in the past few years; that 
the ultimate object of this movement is to create an international 
revolutionary party to overturn the Governments of the entire world 
and establish an international communist Government for the world; 
that the publications forming this propaganda in many cases subtly 
guard their utterances, but that they are nevertheless united in pub¬ 
lishing the same character of matter, and their readers readily under¬ 
stand the meaning of their utterances and the character of the 
activities they indorse, whether such indorsement be expressed or 
implied. Through such means these publications are daily enabled 
to give aid and encouragement, advice and assistance to those who 
seek to destroy our present form of government by force and vio¬ 
lence. Among the publications wdiich has been for several years 
engaged in such revolutionary propaganda is that of the relator, The 
New York Call. 

76 46. By representations and complaints from sundry good 

and loyal citizens of the United States, and from personal re¬ 
view and consideration of the issues of the said relator’s publication 
from the date of the declaration of war to the present time, it seemed 
to this respondent, in the exercise of his judgment and discretion 
and in obedience to the duty on him reposed, as well by sec¬ 
tion 211 of the Criminal Code as amended by sections 1 and 2 
of Title XII of said espionage law, that the provisions of said laws 
have been systematically and continually violated by the relator’s 
publication. Therefore he directed the rejection of the application 
filed January 9, 1919, by the relator for the reentry of the said New 
York Call to the second-class mailing privilege. 

Among the matters and things thus considered by the respondent 
himself on review and as he is advised and believes and therefore 
avers by the Third Assistant Postmaster General in the consideration 
of said application for reentry to the second-class mailing privilege, 
was a file of relator’s publication from the beginning of tne war to 
the filing of the petition in this case, in which occurred sundry 
editorials and other statements of the relator’s publications. The 
following are a few excerpts by date and title from several of the 
issues of the aforesaid publication, the issues themselves being hereby 
tendered, together with the entire file, to the court: 

[Issue of Aug. 8,1918.] 

The American Ideal ,. 

Of course, the doctor quotes the Declaration of Independence, but 
gives it this little twist: “All men are * * * endowed by their 

Creator with certain inalienable rights; that among these are life, 
liberty, and the pursuit (not the gift) of happiness.” I wonder 
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what does our P. H. D. understand by “ life ” and “ liberty ”? Is it 
“ life ” to be an economic slave ? Is it “ liberty ” to have to spend 
one’s life in a continual grind to just be able to keep body and soul 
together and to always face the specter of unemployment? As for 
the “ pursuit of happiness,” it is because the I. W. W. went in pur¬ 
suit of happiness that they are now on trial. It was because the 
miners of Ludlow went in pursuit of happiness that so many paid 
with their lives. The Bisbee outrage is another instance of workers 
going in pursuit of happiness, and the gift presented to the workers 
in each one of these cases was misery, suffering, and death. Is that 
American? Is it because the children are too young to go in pur¬ 
suit of happiness that the Supreme Court declares the child labor 
law unconstitutional? But notice the doctor says “The 
77 American people believe in child labor laws.” Well, then, 
the Supreme Court was acting contrary to the belief and (pre¬ 
sumably) wish of the American people. You bear us out in that. 
Doctor. We have always maintained that our judiciary did not 
give a continental about the beliefs, or even wishes, of the people. 

Come again, Doctor, come again! You help to make simpler our 
task of teaching the people to go “ successfully in pursuit or happi¬ 
ness” (not to be stopped by the bosses) and “helping less fortunate 
individuals to help themselves.” 


[Issue of Aug. 9, 1918,] 

The City of Horrible Houses. 

Many blocks away the homes of the rich, which are habitable even 
in such weather as this, were shut tight or in the hands of a care¬ 
taker. Those who live richly off the toil of the many had fled to 
escape the discomforts of summer. And they are the champions of 
a system of society which devours its useful members and nourishes 
its parasites. 

It is this capitalist system, the most wicked that the world has 
ever suffered from, that is upheld in a prostitute press and defended 
from a prostitute pulpit and platform. A system that gives the lie 
to the teachings of every lover of justice since the world began. A 
system the horrible fruits of which would stir to some pity even a 
Nero or a Caligula. Only a hyena in human form can look upon 
its hellish results unmoved, and only a defender sunk to an abysmal 
depth of mental degradation could lift a voice to champion it. 

And it is for indicting this capitalist system, for seeking to re¬ 
place it with a sane, orderly, human system; with a system that will 
give to all the means of living in homes worthy of those whose toil 
nas grasped from nature those things which make life worth the 
living, that men and women brave enough to fight for a better day 
for all mankind are persecuted and imprisoned. And it is for de¬ 
fending this system that others are rewarded with all the comforts 
and luxuries of life by those who grow rich and powerful through 
its ghastly injustice. 
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[Same issue, Aug. 0,1918.] 

Democracy. 

Reactionary classes will be satisfied with political democracy over 
the world so long as they do not extend it to industry. This is evi¬ 
dent from their reaction to the labor democracy of Russia. Any 
movement there that will crush labor ownership and control of land 
and industry and restore junker and capitalist ownership will be 
hailed with joy. Fundamentally, they do not believe in democracy 
at all, but events are moving fast and it is doubtful whether the 
giant forces released the past four years will not sweep away all 
obstacles to a genuine democracy in all industrial and social relations. 


78 [Issue of Aug. 13, 1918.] 

Time for Action Now Is Debs's Call to Party at Chicago Conference. 

The master class of our country have done everything in their 
power to destroy democracy. They have suppressed our papers. 
They have jailed our members. They have broken up our meetings. 
They have persecuted us in every conceivable way. 

Wei stand to-day stanchly as never before upon the principles of 
international socialism and we propose, in the face of all the oppo¬ 
sition, all of the hatred, all of the persecution, to bear aloft our ban¬ 
ner and to wage unceasingly the war for the emancipation of the 
workers of the world. 

I am ready to do my little utmost now and as the days go by in 
the interest of the only cause on this earth worth living, fighting, 
and dying for.—D ebs. 


[Issue of Sept. 3, 1919.] 

Though Jailed ,, He Speaks. 

Education and organization on a world scale require time and 
patience, energy and determination without end. Let us get to 
work without delay, renewing the campaign and preparing our 
legions for the far greater battles of the future. 

We are not of the stuff that gets discouraged and beats a cowardly 
retreat. We are class-conscious revolutionists; we are enlisted un¬ 
compromisingly in the class struggle, and we propose to fight its 
battles without variableness or shadow of turning to the bitter end 
of capitalism or to the last hour of our lives. 


[Issue of Sept. 1,1919.] 

Labor Day. 

But there will also be meetings in which the speakers will tell the 
workers that Labor Day will never be fitly celebrated until the work¬ 
ers have taken possession of the world. That they can do this when¬ 
ever they choose. That to put it off is to put off their chance for 
happiness—their chance for a real life. That patience with a sys- 
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tem that robs them of everything that makes life worth the living 
is not a virtue on their part, but a vice for which both they and 
their children will bear sore punishment. That those who counsel 
them to be patient—to put olf the coming of the better day—are 
their betrayers and not their friends. And this is true whether 
these counselors pose as their leaders or belong in the class which 
lives off the toil of others. 

Do those who live richly off your toil put off their good day until 
a to-morrow that never comes ! Or do they enjoy in this day and 
generation all the luxuries of life? Do they practice the patience 
that they preach to you? Look around you at the lives of those 
who give you this advice and get wise to the manner in which they 
fool you. Now is the day of your salvation if you use your brain 
to achieve it. 

**♦••** 

79 This Labor Day of 1919 finds the workers rising in every 
portion of the globe, stretching out their hands to grasp po¬ 
litical and industrial power. Not yet rising in the full majesty of 
their organized power, but rising in ever-increasing numbers. And 
the day of their triumph is at hand. 

O, Mighty Labor, who hath borne the world 
Upon thy shoulders for almost countless ages, 

When wilt thou lay the burden down? 

As the fabled god of old doomed the giant Atlas 
To unending twilight and o’erwhelming weight, 

So have tliy pigmy masters wrought thy shame. 

O, thou Titanic Force, unloose thy bonds, 

And, scaling Capital’s great wall, 

Hurl from its heights the puny gods 
That bar thee from the Sunrise Land. 


Tissue of Sept. 5,1919.] 

Workers Must Rebuild £ octal Order . 

It now becomes more than ever the immediate task of interna¬ 
tional socialism to accelerate and organize the inevitable transfer 
of political and industrial power from the capitalist class to the 
workers. The workers must recognize the economic structure of 
human society by eliminating the institution of the private owner¬ 
ship of natural wealth and of the machinery of industry, the essence 
of the war-breeding system of international commercial rivalry. 
The workers of the world must reorganize the economic structure 
of human society, by making the natural wealth and the machinery 
of industry the collective property of all. 

The workers of the world are already ushering in the new order 
of true civilization. 

* * * * • • . * 

But even in the United States the symptoms of a rebellious spirit 
in the ranks of the working masses are rapidly multiplying. Wide¬ 
spread and extensive strikes for better labor conditions, the demand 
of the 2.000,000 railway workers to control, their industry, sporadic 
formation of labor parties apparently, though not fundamentally, 
in opposition to the political parties of the possessing class, are 
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promising indications of a definite tendency on the part of American 
labor to break away from its reactionary and futile leadership and 
to join in the great emancipating movement of the more advanced 
revolutionary workers of the world. 

♦ •♦***♦ 

We, the organized Socialists of America, declare our solidarity 
with the revolutionary workers of Russia in the support of the gov¬ 
ernment of their soviets, with the radical Socialists of Germany, 
Austria, and Hungary in their efforts to establish working class rule 
in their countries, and with those Socialist organizations in England, 
France, Italy, and other countries, who, during the war as after the 
w T ar, have remained true to the principles of uncompromising in¬ 
ternational socialism. 

****♦♦♦ 

80 The great purpose of the Socialist Party is to wrest the indus¬ 
tries and the control of the Government of the United States 
from the capitalists and their retainers. It is our purpose to place 
industry and government in the control of the workers with hand 
and brain, to be administered for the benefit of the whole com¬ 
munity. 

To insure the triumph of socialism in the United States the bulk 
of the American workers must be strongly organized politically as 
Socialists, in constant, clear-cut and aggressive opposition to all 
parties of the possessing class. They must be strongly organized 
in the economic field on broad industrial lines, as one powerful and 
harmonious class organization, cooperating with the Socialist Party, 
and ready in cases of emergency to reinforce the political demands 
of the working class by industrial action. 

To win the American workers from their ineffective and demoral¬ 
izing leadership, to educate them to an enlightened understanding of 
their own class interests, and to train and assist them to organize 
politically and industrially on class lines, in order to effect their 
emancipation, that is the supreme task confronting the Socialist 
Party of America. 

To this great task, without deviation or compromise, we pledge all 
our energies and resources. For its accomplishments we call for the 
support and cooperation of the workers of America and of all other 
persons desirous of ending the insane rule of capitalism before it 
has had the opportunity to precipitate humanity into another cata¬ 
clysm of blood and ruin. 

Long live the international Socialist revolution, the only hope of 
the suffering world! 


[Issue Sept. 10, 1917.] 

[Call Magazine.] 

A Song of Democracy. 

Lives there a workingman so dense 
Who has not yet the common sense 
To see that flags and forms of state 
Of which the masters proudly prate, 

Are but the stock in trade of those 
Who fatten on the people’s woes, 

And with such symbols still divide 
The folks whose backs they want to ride? 
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When will the workers of all lands 
Throw off their immemorial bands? 
The lying loyalties they cheer? 
Their slave idolatries of fear? 

And stand beneath one common sky, 
As one to live, as one to die; 

To own no flag, no state, no mood, 
Except the workers’ brotherhood? 


81 

[Issue Sept, 21, 1917.] 

[Reprint of an item from the Milwaukee Leader.] 

If the advice of the Socialists had been taken and acted upon, the* 
something-for-nothing system—which is the cause of war—would, 
have been abolished and we would not be at war. 


[Issueof Aug. 13,1918.] 

Soviets' Bill of Rights. 

[Printed in extra heavy blaek-faee type.] 

Abolition of property in land, declaration of the entire soil to be 
national property, and the distribution of it to the workmen without 
purchase money, upon the principle of equality in utilizing it. 

Declaration as national property of all forests, treasures of the 
earth and waters of general public utility, and all the belongings,, 
whether animals or things, of the model farms and agricultural un¬ 
dertakings. 

Introduction of a law for the control of workmen and for the na¬ 
tionalization of a number of branches of industry. 

Nationalization of the banks, which heretofore were one of the 
mightiest instruments for the spoliation of society by capital. 

Repudiation of the loans which were contracted by the Czar’s 
Government upon the account of the Russian people. 

Arming of the laborers and peasants and disarming of the prop¬ 
ertied classes. 

Besides all this, the introduction of a universal obligation to work, 
for the purpose of eliminating the parasitic strata of society, is 
planned. / 

To fight everywhere and without sparing their strength for the 
complete power of the working classes, and to stamp out all attempts, 
to restore the dominion of the despoilers and oppressors. 

To assist with all their strength in overcoming thp depression 
caused by the war and the opposition of the bourgeoisie, and to 
cooperate in the bringing about as speedy a recovery as possible of 
production in all branches of economy. 

To subordinate their personal and group interests to the interests 
of all the working people of Russia and the whole world. 

To defend the republic of the Soviets, the only Socialist bulwark 
in the capitalistic world, from the attacks of international imperial- 
ism without sparing their own strength and even their own lives. 
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To keep in mind always and everywhere the sacred duty of liberat¬ 
ing labor from the domination of capital, and to strive for the estab¬ 
lishment of a world-embracing fraternal league of working people. 

[In regular size type.] 

In proclaiming these rights and duties the Russian Socialist Re¬ 
public of the Soviets calls upon the working classes of the entire 
world to accomplish their task to the very end, and in the faith that 
the Socialist ideal will soon be achieved to write upon their flags the 
old battle cry of the working people. 

[In black-face type.] 

Proletarians of all lands unite. 

Long live the Socialist world revolution. 


[Issue of Sept. 14,1918.] 

82 Letter to Call. 

Editor of the Call: 

Dear Comrade: The Call has in its editorials continuously sup¬ 
ported the bolshevist government, needless to say from a sincere 
conviction that the soviet government championed the cause of the 
working class in Russia and elsewhere. 

The Call has, with few exceptions, published contributions sup¬ 
porting the bolsheviki; it has undoubtedly never suppressed con¬ 
trary opinions, but those in our party opposing bolshevism happened 
to remain silent. 

You no doubt will, in the interest of fair play and a free party 
press, be good enough to publish a few articles on the subject differ¬ 
ing from the views of the majority. 

Fraternally, yours, Bela Low. 


[Issueof Sept. 30,1017.] 

[Call Sunday Magazine.] 

Wait. 

Wait till these ragged vagabonds, 

Now swarming o’er the land, 

Are clothed and fed, 

And drilled and led, 

And feel the guiding hand 
Of some clear-headed leader 
Bred upon the battlefield, 

Some new Napoleon of the West, 
Whose master hand can wield 
The sword, the scepter, too, as well— 
Some daring son of Mars— 

Some hero of a hundred fights 
Who laughs at death and scars— 

Wait till his marching myriads come, 
Poor vagabonds no more, 

But every one a soldier trained— 

A dog of death and gore. 
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[Same issue.] 

A Voice from Bedlam. 

Take the British and American Governments, for example. Do 
they not say that their future security can not rest upon international 
treaties alone? Do they not say that Germany disregards interna¬ 
tional treaties, and looks upon them as “ scraps of paper?” They do. 
And Germany retorts the very same thing on them. And then they 
both shriek “ liar ” at each other. 

83 And our future, and the British future? Do we not say 
that it must be founded on might and strength? Of course 
we do. “ Speak softly and carry a big stick.” Every nation says 
that, with the possible exception of Russia, and she is discovering 
that she also needs might and strength to carry her through—for 
the present, at any rate. 

Germany must have w ample war indemnities.” Well, how about 
the others? About Britain and France, let us say, for we have not 
gone in for indemnities yet, though we may later on, whether there 
is anything left to indemnify with or not. Does not Great Britain 
say she wants indemnities? Take it from Lloyd-George, “When 
they have learned to say reparation, restoration, restitution.” If 
they don’t say it, and make it, the political and economic develop¬ 
ment of the opponents of Germany will be put back for decades. 

But suppose the political and economic development of Germany 
is retarded by decades. Well, “what the hell do they care?” And 
Germanv cares just about as much for theirs. 

If this is all like “ talk from a padded cell,” let it be remembered 
that they all indulge in it and they are all in the same lunatic estab¬ 
lishment—capitalism. 

And not one of them is going to get the things they all declare 
they must get. Their future will not be founded on might and 
strength; they will get no war indemnities, ample or otherwise, and 
their political and economic development will not be affected by any 
of these things. 

What they are going to get is social revolution and socialism. And 
when they get it they will “ be clothed and in their right mind,” and 
not before. 

But this “ padded cell ” talk is nothing more than the jabbering of 
capitalist lunatics berating each other, and each using exactly the 
same jabber to do their scolding with. 


[Sameissue, Aug. 2, 1917.] 

[Editorial.] 

Capitalism.—A Warning and Farewell . 

O masters, lords, and rulers in all lands, like the gladiators of old, 
salute socialism, for you are about to die. And we shall assist you 
to commit your hari-kari. 

For the last time, ask your lunatic questions about what socialism 
proposes to do. About the destruction of “ society ”—your society— 
and “ civilization ”—your civilization. You, the destroyers! 
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Inquire with horror-stricken voices whether we intend a bloody 
revolution, and we answer that you are providing both the blood and 
the revolution. Consider now your work in Europe. 

Ask if we intend to destroy property. Will there be any left 
to destroy after you get through ? 

Tell us that “ it will never come in our time,” and then set your 
wisest prophets predicting what the face of Europe will look like 
five years from now. It matters not about America. As goes 
Europe, so goes the world. 

84 Trot out your idiotic sneers about the “catastrophic theory” 
of Socialism, and then reflect that you are providing the catas¬ 
trophe. And it will be one for you, if we can make it so. Tell us 
something now about the “slow and painful process of evolution,” 
just to pacify and refute us. 

Do you mean the destruction of religion? Has religion—your 
religion—saved you from starting universal murder ? 

Do we stand tor confiscation ? Surely, we stand for it as much as 
you do now. You mean confiscation, but he who confiscates last con¬ 
fiscates best and that will be the Socialists, after you have spent your¬ 
selves in trying to consummate your robbery. 

How about preserving the home? Will there be any left to pre¬ 
serve in Europe after you get through ? Why not ask us about build¬ 
ing up new homes that you can not destroy ? 

What about “ anarchy ” now? How about telling us—you, the pre¬ 
servers of law and order—that Socialism and what you called 
“anarchy” were one and the same thing? What about capitalism 
and “anarchy?” Where is the difference? 

“ Socialism is the end of all things,” said one of your wisest advo¬ 
cates. Surely. And you and your system are the things it will end. 

Do we Socialists believe in dividing up? What is your belief ex¬ 
cept that you can “ divide up ” the world ? We don’t believe you can, 
and we will show you. When this cruel war is over, you’ll be over 
and done with, too, if we can make it so. 

Senile, doddering lunatics, we well knew that you would set the 
world ablaze. And we shall see to it that your insane system perishes 
in the flames you have kindled. 

You can’t kill the working class, the world’s proletariat. They are 
immortal. But they can kill vour system, and they will. There will 
be plenty left to do it, even if they bleed one another wshite in fight¬ 
ing your battles first. 

This is but a foreword to you. Our time is not yet arrived fbr 
talking, and when it is we shall do something more than talk. 

Your only answer to us now is murder. You began with our Com¬ 
rade, Jaures. He was the first, but he will not be the last. Thou¬ 
sands of us may go down, but there will be enough, and more than 
enough, left to attend to your accursed unsocial system after the first 
spasm is over. 

We see the city streets crowded with drunken, blood-crazed 
“ patriots ” yelling for war. We hear their frenzied shouts of “ On 
to Berlin!”—or Paris or St. Petersburg, or Vienna, as the case may 
be. We see the Socialist peace advocates smashed down in the streets 
like wild beasts for even being suspected of being out of sympathy 
with their madness and blood lust. 
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And we remember history. Those fateful days of 1870, when the 
same mob in Paris yelled: “ On to Berlin!” and two months later 
were shrieking: “ We have been betrayed! Let us overthrow this 
Government!” and they did. 

And we bide our time, remembering the repetitions of history. Re¬ 
membering that those you have driven to madness will be the first 
to turn on and rend you when war has finished their education. 
For that it what you are doing. Educating them for your own 
destruction. 

85 You started out to pacify labor unrest by bleeding labor on 

the battlefield. At the last, labor, the aroused and immortal 
giant labor, will bleed you. And you are preparing capitalism for 
the knife. 

We are holding back Italy from the hectacomb, but not to save 
your system; rather to assure its future destruction. 

Yes, we see the heaps of slain, the millions of maimed and crippled, 
the desolate widows and the fatherless children, the hunger and the 
pestilence, the blazing fields and the devastated cities. But our 
period of mourning has passed. The inevitable has happened, and 
now we are watching while working and planning how to destroy 
your system, the curse of the world, beyond possibility of revival. 
We knew something like this was due. We didn’t overlook it, though 
some of your alleged wisest insisted it was impossible even after it 
had started. Your difficulty is our opportunity, and we shall strain 
every nerve to make it so. 

Lock up or slay millions of our leaders or spokesmen. Imprison, 
suppress, or kill us by thousands. Take all the “ measures for safety ” 
you please. Your day of judgment is at hand, none the less. Social¬ 
ism is the immortal avenger of humanity under your system. And w T e 
bide our time. 

The world of the future, in which you have no place will need no 
banker and financial spiders, no diplomatic liars, no military kaisers. 
Humanity can not only do without them, but will soon recognize 
them as its deadliest curse. 

O masters, lords, and rulers in all lands! You have taken a 
chance—you had to—and we, the united working class of the world 
shall see that it is your last. You have placed your fortunes on a cast 
and now you shall stand the hazard of the die. 

Make ready for the death cry: “ Hail Socialism!” we, who are 
about to die, salute you! 


[Issue of Jan. 5, 1919.] 

[The Call Magazine.] 

Article by Samuel Schmalhausen. 

Come, little brother, be not downcast. The swelling chorus of the 
Brotherhood of Sham fills the discerning heart with a richer music 
than heathen man is attuned to. Let tny wicked heart be purged 
» and thy conscience be made whole, and thy face be uplifted, for the 
merry yuletide is here. Truth (as witness the American newspaper 
reports on Russia). Justice (as witness the punishments meted out 
by gentle Christian judges to American revolutionary Socialists). 
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•Charity (as witness the reign of profiteering in our God-fearing 
land)—these three (truth, justice, charity) dwell side by side in our 
land, the healing virtues of a civilization founded on force and fraud, 
and rescued from a bloody oblivion by the sensitive reverence for 
their betters, by the superstitious acquiescence in the tyrannical rule 
of a mighty feudalism on the part of the masses. The war of the 
nations is well-nigh over; the war of the classes has well-nigh be¬ 
gun. Long live the revolution! Down with the Christian Brother¬ 
hood of Sham f 

86 [Issue of Sept 23,1919.] 

The Slave Pens of the Steel Masters. 

The steel strike begins under the most sinister auspices of any 
struggle so far since the diplomats brought “ peace ” to the world. 
The Pennsylvania “ Cossacks ” are being concentrated in the strike 
zone. The strikers claim that many of the plants are being trans¬ 
formed into military forts. Citizens are being sworn in and war 
veterans are being mobilized for the struggle. The fundamental 
class antagonism, ever present in capitalist society, assumes the as¬ 
pect of actual war, and that is what it is. The world recognizes that 
“ in the test that is to come, rioting and bloodshed may be expected.” 
It might have added that the armed mercenaries of the steel barons 
will do what they can to provoke bloodshed. 


[Issueof Dec. 1,1918.] 

Dying for Utopia. 

Isn’t it horrible to hear 
How those awful socialists 
Have let a hundred people 
Get killed 

In starting their government? 
They must have been 
Quite hardened by the war, 

And after they have seen 
Millions of casualties 
Made in trying to settle 
Whether the world should be 
Made safe 

For a capitalist kaiser 
Or a capitalist democracy, 

They recklessly thought 
That making the world safe 
For socialism 
At the extra cost 
Of a hundred lives 
Was cheap at the price. 

And they went ahead 

And started their government, 

In spite of the danger, 

With shocking disregard 
Of the sacredness of life. 

Why, the number of people killed 
Was almost as many 
As were killed at Ludlow 
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To maintain the government 
87 Of John D. Rockefeller; 

And about as many as died 

That time in Calumet 

When the hall 

Of the striking miners 

Was burned in the midst 

Of a Christmas celebration 

And a hundred women and children 

Perished in flame; 

About a third as many 
As the girls who w r ere cremated 
In the Triangle shirt-waist fire, 
When the management 
Disregarded the tire laws; 

And about a sixth as many 
As the miners who perished 
At Cherry Hill 
In the coal-mine disaster, 

From criminal negligence 
And disregard of law. 

It seems as if 
To set up government, 

Or to maintain government, 

Or even to disregard 

The laws of government 

Or anything else 

That has to do with government, 

Costs heavily 

In human life. 

And maybe those socialists 
Thought their government 
Had the same privilege. 

But they should have remembered 
The folks that died 
In our country 
Were dying for something 
Solid and real— 

Real profits 
And real money 
And a real democracy 
That they could look at 
And see all around them, 

And not just for 
A dream 

Of a world that might be. 


88 [ Issue of Aug. 21,1010.] 

Indiana—Elwood Socialists Condemn Party Disrupters . 

Resolution passed by local, Elwood, Ind., at its regular meeting, 
Sunday, August 7, 1919: 

Whereas there prevails generally throughout the world at this 
time conditions exceedingly detrimental to the physical mental, and 
moral well-being of humanity; and 

Whereas a great part of the human family has been plunged 
into these deplorable conditions by the avarice and greed of the 
ruling class and their accomplices, the profiteers and exploiters of 
all nations; and 

Whereas the ruling classes of all lands have always resorted to any 
and all means, however foul, to accomplish their aims in ruling over 
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and robbing the producing class of society, both in times of peace 
and of war; and 

Whereas we realize that the exploiters and plunderers of the 
people’s heritage long since formed themselves into a solid phalanx 
as a class, not only in America, but in all so-called civilized countries, 
and, now that the great war is over, they are forming themselves into 
a great international unit, which is to defeat the ends of justice and 
maintain by means of falsehood and violence the same barbaric power 
and perpetuate the same rule over physical, mental, and moral affairs 
of the human race; and 

Whereas we hold that such a class, which has successfully deceived 
the human family for centuries, plundered, robbed, and destroyed 
the fruits of labor, and through its own class-made laws and perjured 
testimony imprisoned those who speak the truth, constitutes a most 
dangerous class in any country, one whose crimes can be punished 
and whose plans for the future can be combatted only by the united 
industrial, political, and moral power of all those who suffer under 
their rule, now, therefore, be it 

Resolved , That we of local Elwood, Socialist Party, in view of 
the momentous issues at hand, go on record as being uncompromis¬ 
ingly opposed to any movement to divide the power of the working 
class in its single purpose of abolishing the system of exploitation 
and unearned incomes, by any means at hand which may be forced 
on them by the ruling class in its unfair and violent oppression; 
and be it 

Resolved, That we oppose any division in the ranks of the working 
class, whether in the Socialist Party or any other labor organization, 
especially at this time when all the powers of hell are pitted against 
us; and be it further 

Resolved, That we demand that all delegates to the national con¬ 
ventions be instructed to firmly abide by the decision of the ma¬ 
jority of the convention, to be submitted and ratified or rejected by 
the majority of the membership in referendum vote. 

We plead with you, comrades, to demand that your delegates to 
the national convention be instructed to cause no division in the labor 
movement which would be supremely unfortunate at this time and 
the severest blow to our fundamental aim to eliminate all exploita¬ 
tion and unearned incomes from the face of the earth. Only our 
rules and exploiters can gain anything by a split in the ranks of the 
Socialist Party. It is up to us to see that any such tendency is 
immediately and effectually overcome. 


89 [Issue of Aug. 20, 1919.] 

To the Toiling Masses of America, France, Britain, Italy■ and 
Jajan—An Appeal of the Russian Workmen and Peasants' Soviet 
Government—Appeal to World's Workers. 

A pamphlet signed with the names of Lenine, Trotzky, and 
Tchitcherin was addressed “ To the toiling masses of America, 
France, Britain, Italy, and Japan: An appeal of the Russian work¬ 
men and peasant’s soviet government.” 
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It is as follows: 

u The Anglo-French bandits who seized the Murman Railway are 
already executing soviet railway workers. By order of your Govern¬ 
ment, allied troops are cutting off the bread supplies from the Rus¬ 
sian people in order that the workers and peasants be compelled to 
put their necks once more in the yoke of the Paris and London stock 
exchanges. 

u Your Governments have sworn they would demolish Russia be¬ 
cause our workers have tried to overthrow the yoke of capitalism. 

“ You, the sons of toilers, who rose in a body when the British 
textile workers wanted to aid the America slave owners, are now 
becoming the executioners of the Russian revolution. 

“ Such is the degradation to which your rulers would reduce you.” 

Threats are made in the pamphlet of “ two blows for every one 
against the soviet.” It concludes: 

w Long live the solidarity of the workers of the world: Long live 
the solidarity of the working people of America, France, England, 
Italy, and Japan with the Russian workers: Down with the bandits 
of international imperialism. Long live the international revolu¬ 
tion.” 


[Issueof Aug. 22, 1919.] 

Germany. 

[Extracts from a manifesto issued by the Women’s Socialist International.] 

It is both the honor and duty of Socialist women of every country 
to march, as advance guards for world revolution and world peace. 
Imperial peace attained by the sword and disloyal peace through 
diplomatic means are both unacceptable. The only real peace pos¬ 
sible is one under the protection of revolutionary socialism. 


[Issue of Aug. 31,1919.] 

Oregon Delegates to Chicago. 

Resolved ', That said delegates are further instructed to take any 
and all action that may be necessary to reorganize the National 
Socialist Party into a revolutionary Socialist or communist organiza¬ 
tion ; and be it further 

90 Resolved , That, in case it can be found impossible to so 

reorganize the said National Socialist Party, then the delegates 
are hereby further instructed to take such steps as may be found 
necessary to organize a revolutionary Socialist party, whose sole aim 
shall be the overthrow of the capitalistic system by the establishment 
of the dictatorship of the proletariat. 
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[Issueof Dec. 1,1919.] 

The Bookmark.—Review of a Book “Lenin: The Man and His 

1 V ork. 

[By Albert Rhys Williams.] 

The radical and enlightened world has come to regard Lenin as the 
master mind of revolutionary thought and deed of the twentieth cen¬ 
tury—because he has succeeded in revolutionizing Russia in accord¬ 
ance with the needs and requirements of Russians, succeeded against 
every odd and defeat. 

We not only associate Lenin with social revolution, but with suc¬ 
cessful revolution, and because of the latter attribute he achieves a 
stature in our mind before which most all other contemporary revolu¬ 
tionists are dwarfs. Yet, they are not dwarfs. They could, and 
would, were they in Lenin’s place, accomplish the same successes and 
work toward the same heroic and humanizing ends. 

In his address to the jury that convicted him in 1918 Debs said, 
“ Revolutions have a habit of succeeding when the time is ripe for 
them.’’ When the time is ripe Lenin appears, no matter whether he 
comes from the university, as the Soviet premier came, or from a 
locomotive engine, as Debs would come. 

* * * * * * * 

One day Lenin said to Col. Robins: “We may be overthrown in 
Russia by the backwardness of the Russian people, or by a foreign 
power, but the idea in the Russian revolution will break and wreck 
every political social control in the world. Our method of social con¬ 
trol must dominate the future. Political social control will die. The 
Russian revolution will kill it.” 


[Issueof Aug. 12,1919.] 

[Special to The Call.] 

Ukrainian Socialist in Jersey Jail Because He Sided With Bolshe- 
viki—Albert Semick , Who Ran Away from Czardom to “Land of 
Free” Finds Out His Mistake When He Talks of Soviet .” 

He did not know, until recently, when he defended the Bolsheviki 
to his anti-Bolsheviki friends from the homeland and attacked the 
Russian Orthodox Church, that such things were forbidden in New 
Jersey, under severe penalties, according to the sedition law of the 
State, which interprets such favorable comments as an attempt 
91 “to incite to hostility and opposition to the Government of 
the United States and the State of New Jersey.” The measure 
was passed during the war, ostensibly as a war measure. The war is 
over, but the bill is on the books and Semick is in jail. 

******* 

After he had bought the communist manifesto, Why Women 
Should Have Political Rights, and Economy and American Democ¬ 
racy, and other booklets, he met some ancient enemies of his, Ukrai¬ 
nians whom he had known many years ago, and with whom he got 
into an argument. 
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[Issue of Aug. 6,1919.] 

Though Jailed , He Speaks. — Debs's Daily Message . 

The Socialist Party, organized by the workers themselves, truly 
typifies their class, and is committed in every atom of its being and 
every line of its platform and policy to their industrial emancipation. 
It stands fearlessly and uncompromisingly for the overthrow of the 
labor-robbing, war-breeding, and crime-inciting capitalist system, 
and for the establishment of an industrial democracy in which the 
collective workers shall be in control of industry, own their own tools, 
and take to themselves the entire product of their labor. 


[Issue of Aug. 10,1919.] 

[The Call Magazine.] 

A Letter to Debs and Some History (Addressed to Him at Mounds- 

ville Prison , Moundsville , 11. Va.). 

As you mentioned some little time ago, the Scriptures relate how 
the doors of the prison which contained Paul were opened by an 
earthquake. History also tells us how Kentish rebels in the great 
peasant revolt of 1381 in England, released from the Maidstone 
prison the noble priest and leader of the peasants, John Ball, who 
preached from the text, “ When Adam delved and Eve span, who was 
then a gentleman ? ” 

The revolutions in France, in Russia, in Germany, in Austria, and 
in Hungary opened the prison doors in those countries. Who can 
now say in what manner or by whom the gates of your prison shall 
be opened ? 

* * * . * * * * 

When Stolypin, in 1907, imprisoned many of the members of the 
dissolved first Duma, and also dissolved the second Duma (an act 
which he sought to justify on the ground that the autocrat could 
alter or withdraw what he had originally granted), and when he 
had filled all the dungeons throughout Russia with thousands upon 
thousands of the noblest men and women, and had sentenced thou¬ 
sands of others to a living death in Siberia, also causing many others 
to be executed, he believed that he had rendered the revolution 
its deathblow, and that Czarism and the traditional absolutism 
92 were again firmly established. But to-day Lenin, free from 
any affectation or triviality, but determined, is at the head of 
a Soviet Cabinet in Russia—without question the most cultured cabi¬ 
net in all history. And the idea has caught on—Soviets in Hungary, 
Bavaria, Bessarabia, Saxony—everywhere. 

We are indeed proud to have you as our reader. W T ith glad hearts 
we remember the words you uttered as you stood in the doorway of 
the penitentiary: “I enter the prison door a flaming revolutionist, 
my head unbent, my spirit untamed, my soul unconquered.” 

You are now in prison, but with the knowledge that hundreds of 
thousands, nay, millions, of the people who toil and suffer in mine, 
mill, field, forest, and factory, on land and sea, have heard your in- 
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spired message, know you and love you. They will always fight for 
you to the last and will heroically carry on the battle in that cause 
to which you have dedicated your life. Happily, dear Gene, the 
world has at last arrived at that state where it can easily discern the 
dispersal of the clouds which for so long obscured the sun of liberty. 
As you entered the gate of your prison you were gazing at the rising 
sun. The dream of the centuries has at last come true. The world 
revolution is at hand. The masses are at last awakening from their 
long slumber. In the words of Whittier— 

The nations lift their right hands up, and swear 
Their oath of freedom. 

The hour has struck the world over, and when the object of the age- 
long struggle shall have been attained, whose memory will humanity 
love and cherish more than that of Gene Debs ? 


[ Issue of Nov. 22, 1918.] 

[Letter to Call.] 

The Red Flag. 

[To the tune, Maryland, My Maryland.] 

The People’s flag is deepest red; 

It shrouded oft our martyred dead; 

And ere their limbs grew stiff and cold 
Their heart’s blood dyed its every fold. 

Chorus. 

Then raise the scarlet standard high! 

Within its shade we’ll live and die. 

Though cowards flinch and traitors sneer, 

We’ll keep the Red Flag flying here. 

Look round! The Frenchman loves its blaze; 

The sturdy German chants its praise; 

In Russia brave its hymns are sung; 

America swells the surging throng. 

92 It well recalls the triumphs past; 

It gives the hope of peace at last; 

The banner bright, the symbol plain 
Of human right, of human gain. 

With heads uncovered, swear we here 
To bear it onward with a cheer, 

Held high aloft above the fray, 

The emblem of a new-born day. 

******* 

If some one will write something better, let him do so without 
delay, for there will be ample need for many folk songs in the revo¬ 
lutionary spirit. In the meantime I suggest that Socialists clip the 
above, take it with them to Socialist meetings and make the echoes 
ring with its mighty melody, so that it can be heard even by Mayor 
HyTan down in Tammany Hall.— Ellis O. Jones. 
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[Issue of Aug. 15, 1919.] 

East Side Socialists Hold Meeting To-night. 

There will be a mass meeting to-night at the square at Tenth Street 
and Second Avenue under the direction of the assembly district’s 
Socialist Party organization. 

The speakers, Louis Waldman, Abraham Beckerman, and Alex¬ 
ander Kahn, will speak on “ Bolshevism in America.” 


[Issue of Aug. 17, 1919.] 

Russia — Lenin's Views on Recent Events. 

A recent number of the Volksrecht quotes Der Freie Arbiter, a 
\ ienna revolutionary Socialist organ, in which Lenin’s views on re¬ 
cent events are summarized thus: 

“ Faced with the question as to what form of organization to select 
for the revolutionary masses, we remembered the Soviets of 1905 and 
decided to reintroduce them as the most suitable means of uniting the 
proletarian masses in their fight against their oppressors. 

“ The Soviet Form. 

“ Prior to the German revolution we maintained that the Soviets 
were the best organizations for Russia, but at that time we were 
unable to say whether they would also prove most adaptable for the 
western countries. Events were destined to solve this question. The 
Soviets are gaining greater and greater popularity in the West, and 
the struggle for them is not merely confined to Europe but has like¬ 
wise spread to America. Soviets are being formed everywhere, and 
it is only a question of time till they become all-powerful. 

“ The daily routine of government and the unavoidable duties of 
reconstruction are apt to absorb our attention and force us to 
93 forget the world revolution, which is the principal matter in 
hand. Only by contemplating the work and mission of the 
Soviets on a world basis can we find our way amid the details of their 
internal workings and be able to adjust them at the right moment.” 


[Issue of Aug. 18, 1919.] 

Soldiers Deserted Italian Bourgeoise in General Strike. 

“ Please ask all American comrades to let us know what they are 
doing,” he continued. “We heard rumors that there was to be a 
general strike in the United States on the Fourth of July, and we 
wanted to join, if it were true, and intended to be international. We 
have demonstrated our strength ^and solidarity now, and want to co¬ 
operate with all those fighting the class struggle throughout the 
world.” 
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[Issue of Nov. 8, 1918.] 

Many Cheer Anniversary of Russian Soviet. 

Scott Nearing roused his hearers to the highest enthusiasm of the 
evening when, after picturing the control which the industrial mas¬ 
ters of America are to gain during the next few years under the 
domination of the Republican Party, he said: 

“Words Russia Wants to Hear. 

“ When the American working class comes face to face with that 
condition, it will send to the citizens of the Russian Republic the only 
message they care to hear from us, and that is, that we have made the 
same answer to our tories that they have made to the tories of 
Russia.” 


[Issue of Nov. 11, 1918.] 

Socialists Rejoice at Big Revolt in Germany. 

But it was the portent of world events that thrilled and electrified 
and inspired the audience, as it showed by its prolonged cheers and 
stampings and shouts and applause when the German revolution was 
but alluded to when the prediction was made by Lee that the soviet 
government, the Russian Socialist republic, would live because it 
had given the signal to the peoples of the world, to which they were 
responding, or when Ervin asserted that the working class would kill 
the crowned or uncrowned autocracy everywhere, even as the beast— 
the Kaiser’s autocracy—had to die. 


95 

[Issue of Nov. 17, 1918.] 

[The Call Magazine.] 

When the Workers Own the World. 

The right to exploit is valid to-day, but will be doomed w T ith the 
uprising of the working class of the world. Russia has set the prece¬ 
dent and the workers w T ill follow in their footsteps all over the world. 

The “ right of the proletariat ” is the right to own the world, and 
they will own the world as soon as they will organize the might to 
assert its right. 


[Issue of Nov. 17, 1919.] 

[The Call Magazine.] 

Editorial Comment—Peace 1918. 

Oh, America! When will you, too, join the great procession? 
When will your workers unfurl red banners and proclaim themselves 
part of the free children of earth? Was the glad day of celebration, 
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when they threw down the master’s tools and knew not the master’s 
voice, when for a few brief hours they did with their lives as they 
willed, prophetic of the near future, the first faint earnest of what 
soon is to be? 


[Issue of Nov. 18, 1918.] 

Socialists Defy Rain to Exult in Revolt. 

Charles Solomon, who held the crowd breathless as he analyzed the 
occurrence of the day and roused his hearers again and again to 
storms of applause, called attention to the difference between the 
amount of the blood shed in the Russian and the German revolution 
and said that difference was accounted for by the superior educati n 
of the Germans. He said: 

“ Education determines revolution. 

“ We here in America can determine what kind of a revolution we 
shall have bv the amount of working-class education the workers of 
this country shall receive.” 


[Issue of Nov. 26, 1918.] 

Soldiers and Sailors Cause Riot at Madison Square Socialist Meet - 
ing—Mounted Police Ride Into Battling Crowd—Garden Rings 
with Cheers for Revolters. 

We pledge our support to the revolution that began in Russia in 
1917 and which has since spread to Bulgaria, Austria, and now to 
Poland and Germany, and which the united power of the reactionary 
and capitalist world could not prevent from spreading to other coun¬ 
tries. We shall work here with equal devotion and equal fervor until 
the industrial republic of America takes its place among the indus¬ 
trially free nations of the world. 


96 


[Issue of Jan. 1, 1919.] 


[Editorial.] 

The New Year. 

For the first time in four years humanity greets a new year with 
the world comparatively at peace, but this peace dawns upon a world 
that is in large part in ruins. There are not less than 8,000,000 dead, 
hundreds of thousands more will die of wounds, and millions are 
crippled for life, while the physical stamina of the race has mate¬ 
rially declined. Colossal debts have been piled up under which 
future generations will stagger, unless peoples’ governments sweep 
around the world and cancel them. A large part of Europe has been 
laid waste, famine stalks in many countries, and the rest of the world 
will have to be rationed for some years to come. A weakened 
physique and short rations make millions the prey of disease. For 
years to come humanity will have to pay for this orgy of death and 
destruction. 
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At the same time, some ancient autocracies have gone down with a 
crash, their rulers are in exile, and the red banner floats over Russia 
and some governments of central Europe. Other nations are shaken 
with the revolutionary fever, and back of the quiet talks of the diplo¬ 
mats in London and Baris there is the fear of the masses taking con¬ 
trol of their governments. There is an ebb and flow among the 
workers and peasants that tosses the ruling statesmen between hope 
and fear—hope that capitalism can be saved from the wreck, fear 
that it is doomed. 

News of what is happening still runs its course through the adroit 
hands of a swarm of “thought controllers.” News channels are 
clogged with lies and manufactured “propaganda.” The various 
nations are still isolated from each other, in the hope that the censor¬ 
ship will serve as a barrier against the free flow of opinions. The 
human mind is still conscripted in the name of “ democracy.” 

Such is the world we face on this first day of the new year. This 
country still vegetates in an industrial feudalism, with the anarchs 
of industrj 7 , finance, and trade viewing the world as a fertile place of 
plunder. Capitalism is being released from the ties in which it was 
partly enmeshed by military necessity. The profiteer is coming into 
his own, and is preparing for a rich era of refined skinning. Labor, 
still drunk with the slogans of yesterday and a few bones tossed to 
it to keep it quiet, is just awakening to the perils that face it, an 
awakening that may prove too late to be effective. Thousands of 
lovers of their race remain behind prison bars, while their kind walk 
free in the streets of Berlin and Vienna and are acclaimed by their 
fellows. 

But the old world is still restless, and the lull in the sweep of revo¬ 
lution abroad may prove to be the prelude of further sweeping 
changes. Ere the new year passes away the peace conference may 
find its work done for it by the peoples whose war it was till recently 
said to be. If so, Europe will be safe for the millions who have gone 
through these terrible four years. If not, another tragedy is likely 
to issue from the work of the cultured gentlemen who for the moment 
occupy the stage. 

97 A happy new year to the struggling masses of all countries, 
all races, and all tongues. Our wish is a hope that the dawn 
of another year will find them the masters of their institutions in all 
countries, and that the fraternity of all peoples will have become a 
reality. 


[Issue of Jan. 1,1919.] 

[Editorial.] 

The Truth About Russia . 

Despite the tremendous barrage of lying regarding Russia and the 
alleged instability of the soviet government, the truth is beginning to 
be admitted by the enemies of Russia. Ever since the ascendancy 
of the soviets to control, correspondents have assured their readers 
in allied countries that the fall of the soviets and their leaders was a 
matter of only a few weeks. Weeks passed, and the event was post¬ 
poned to another week, only to be repeated from week to week down 
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to the present moment. The “ wish was father to the thought,” and 
there was nothing more substantial to those stories than this wish. 

The Paris correspondent of the New York Times now admits that 
the soviet government is more firmly planted in Russia than ever, and 
in this he is confirmed by a “French business man” and a “high 
official at the Russian embassy.” The Frenchman is quoted as 
naively saying: “ What no one here in Franee seems to understand 
is, that Bolshevism is based on a new idea—the idea of the supremacy 
of the under dog—just as the French Revolution w r as based on the 
idea of the rights of man and democratic freedom from despots.” 
By this idea Bolshevism has a powerful appeal to the masses, to the 
shiftless and ignorant, to the exploited section of humanity. 

Now, it so happens that the French Revolution also represented the 
under dog, but that animal at that time was the nascent capitalist 
and trading class held down by the old feudal regime. That revolu¬ 
tion is glorified to-day. The Russian revolution represents a new 
under dog, the “masses, the exploited section of humanity,” and it 
is hated by the exploiting classes in all countries. It is true that it 
has its percentage of the “ ignorant,” also—ignorant because of lack 
of opportunity under the capitalist regime. But there are few of 
the “ shiftless ” to be found in the Russian revolutionary movement, 
or the socialist movement anywhere else. These shiftless ones always 
serve as the shock troops of Tammany, of reactionary intrigue, of 
capitalist imperialism, just because they are the aimless dregs of 
society, without aims of their own. 

But the truth is seeping through the high wall of censorship sur¬ 
rounding Russia, as this dispatch indicates. We think it the glory 
of the Russian revolution that it represents the disinherited, the 
“exploited section of humanity.” We believe that it carries a mes¬ 
sage of more importance to the peoples of the world than any could 
be sent to them by the ruling statesmen of any other country. 

It also is a matter for rejoicing that it now is being admitted by 
the enemies of soviet Russia that the Russian Government is growing 
stronger and becoming more stable every day. There is addi- 
98 tional testimony to this in the numerous statements of inter¬ 
ventionists that, if a large army is not sent this winter, the 
soviet government will become so strong as to become impregnable. 
It is an admission that waiting for the expected fall of the soviets is 
so much moonshine; that they must be overthrown and policed by 
foreign armies if they are to be permanently abolished. Revolu¬ 
tionary Russia is vindicated out of the mouths of some of her most 
irreconcilable enemies, though her strength owes nothing to these 
sinister forces that have tried everything to restore an old and hated 
regime. 


[Issue of Jan. 1,1919.] 

Socialist Opportunity Begins This New Year , Says Julius Gerber. 

A new year full of promise and expectation is coming. 

The year that has passed brought to the Socialist cause its greatest 
success. The revolution in Germany and Austria, added to the al¬ 
ready Socialist government in Russia, has brought Socialism to the 
foreground as never before. 
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Our comrades abroad will weather the storm, and will succeed in 
establishing the Socialist State, in spite of the enemies from within 
and without. The success of Socialism abroad has frightened the 
plutocrats and junkers in this country, and their aim now is to sup¬ 
press Socialism and the Socialist Party. To achieve this they had 
to and, no doubt, will pass more oppressive laws. 

Our papers have been and are barred from the mails. Free speech 
has practically been suspended, and, where they can’t stop us from 
holding meetings, the power of the police is used to prevent pro¬ 
prietors from letting their halls to us. 

Our spokesmen are arrested and prosecuted and thrown in jail. 

Antired flag ordinances are passed, and, while the red flags are 
flying over the castles of the defeated autocrats of the world in 
Petrograd, Berlin, and Vienna, one can not even wear a red tie in 
democratic United States of America. 

But, as the autocrats of Europe could not prevent the growth of 
Socialism, neither will the autocrats and junkers of this country, 
if we, the Socialists, will but know how to conduct ourselves. 

The possibilities for Socialism in this country will but begin in this 
new year. Before long thousands of workers will be out of em¬ 
ployment, the soldiers and sailors who fought and bled “ to make the 
world safe for democracy ” will find it hard to make ends meet. Our 
profiteers will find the conditions good for more and greater profits, 
to lower wages and maintain present prices, or even increase them. 

Our soldiers and sailors even may have learned while on the other 
side what Socialism is. 

Conditions will be ripe for active and successful Socialist propa¬ 
ganda, if we will but know how to utilize them. 

So, while we are celebrating the advent of the new year, and while 
we are wishing each other a happy New Year, let us remember that 
happiness for the many is impossible while the capitalist system 
lasts. 

99 So let us celebrate the new year by resolving (but no new 

year resolution to be forgotten) that, ntf matter how much we 
may have done for the Socialist cause in the past, this year we will 
do more, and that, no matter what may come, we shall stand by our 
cause and our party, and make our party more active, organize it so 
that it will be strong and able to withstand all attacks, regardless 
where they may come from. 

Wishing all Socialists in general, and comrades in particular, a 
happy New Year, my wish of all wishes is that 1919 will bring to our 
party and our cause the success we have been striving for, and that 
the end of the new year will find us in line with Socialist Europe. 
Then, and only then, there will be real happiness, peace on earth and 
good will toward mankind.— Julius Gerber. 


[Issue of Jan. 1,1919.] 

The Turning Point in Human History , Says Hillquit. 

A happy New Year, comrades, to you and all of you, here and 
everywhere. 

To the 150,000,000 proletarians of factory and field in all Russian 
territories, the pioneer warriors for human rights and human dig- 
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nity, for liberty and bread. May the new year bring them unity and 
power, victory and peace, and deliverance from all reactionary on¬ 
slaughts, domestic and foreign. 

To the workers of Germany and Austria and Poland and Bohemia, 
freed from the choking yoke of their sanguinary political and mili¬ 
tary rulers. May they achieve in the new year their emancipation 
from economic slavery, and may they rear upon the unshakable foun¬ 
dations of true democracy the enduring structures of free, happy, 
and pacific Socialist republics. 

To the workers of Great Britain, France, Belgium, and Italy, who 
are emerging strong and valiant and true from the capitalist purga¬ 
tory of blood and ruin. May the new year bring them added in¬ 
fluence and power in their respective countries, to the end that justice, 
peace, and security be assured to their own peoples and to all the 
nations of the world. 

To the workers of the United States, the rear guard in the onward 
march of revolutionary international labor. May the new year 
bring them enlightenment and progress, and may they conquer for 
themselves that position in the government of their country to which 
their numbers and economic importance entitle them. 

A happy New Year, a happy new era, a happy new world! 

The coming year will probably mark the turning point in human 
history. It will be a decisive year for international Socialism. It 
will bring us great triumphs and conquests, but also hard struggles 
and trials. Let us meet them like men and like Socialists, com¬ 
rades—loyallv, courageously, and unflinchingly. 

A happy New Year, a happy new era, a happy new world. 

Morris Hillquit. 

Saranac Lake, N. Y. 

Idfi f Issue of Aug. 18, 1919.1 


Self-Determination. 

Self-determination became a common theme of discussion during 
the war and has usually meant that Governments derive their just 
powers from the consent of the governed. It is expressed in the 
Declaration of Independence, and the idea is supposed to have been 
embodied in the Federal Constitution by its framers. However, we 
agree with the candid statement of the Journal of Commerce that 
“ it sounds well,” and that many “ honest people have accepted it 
without reservation.” The reason w T hy it was so eloquently phrased 
in the Declaration is because it sounded well and gripped the imagi¬ 
nation of the masses at that time who were essential to the success of 
the revolution. 

But as a matter of fact many of the leading men of the revolu¬ 
tionary period did not believe in it. Madison, Hamilton, Morris, 
and others believed that Governments were founded upon property, 
and derive their powers from property, and that it is their duty to 
guard it and insure its transmission to legitimate heirs. Daniel 
Webster and other politicians of his time passionately held to the 
same views. When the Eastern States were revising their constitu¬ 
tions during the first half century of the Republic the debates in the 
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State constitutional conventions show that the most influential men 
of that time, especially members of the legal profession, believed 
in property as the basis of government and not the consent of the 
governed. 

The Federal Constitution itself represents a series of compromises 
between the representatives of various forms of property that were 
contending for control. These represented the slave-owning and 
slave-trading classes, those interested in finance, those representing 
commerce and manufactures and the landed interests. So thorough 
was the belief that property is the basis of government and that from 
it is derived all sovereignty, that the framers of the Constitution 
allowed the property qualifications for the suffrage in the various 
States to remain as they were. These qualifications excluded masses 
of workers, mechanics, and farmers from the franchise, and it was 
many years before these restrictions were wiped out. 

The concept has by no means been abandoned, for the framers of 
the Constitution looked forward to the time when the franchise would 
be extended to the property less. They believed that with the checks 
and balances of the Constitution and by dividing the masses into 
many political groups, they could prevent any general unity of the 
majority and thus insure the rule of the minority of more powerful 
property owners. Madison, in fact, outlined this very thing. We 
nave the illusion of self-determination and property has the sub¬ 
stance. The illusion is venerated and celebrated in song and speech 
because it “ sounds well ” and aids in keeping the yokels contented. 
It will become a reality when the masses are masters of property and 
classes disappear in a socialized world. 


101 [Sameissue, Aug. 18, 1919.] 

Though Jailed , He Speaks — Deb's Daily Message. 

“ The labor of a human being is not a commodity or article of 
commerce,” says the Clayton law, which has been heralded as u a 
new Declaration of Independence.” Isn’t it? Well, then, why do 
you sell yourself every hour of the day ? The next thing you know 
the same capitalist Congress will enact a law that declares that work¬ 
ingmen are no longer poor, but rich, and presto! they will all be 
millionaires. 


[Issue of Sept. 9,1917.] 

Conscientious Objectors to Capitalism. 

Workers, you must awake. You must see the injustice, the immor¬ 
ality of it all. You must understand the gross immorality of this 
your system of society—of capitalism. You must have conscientious 
objections to it. You must be filled with a passionate desire to rid 
your country of it. 

Now is your opportunity. Now is your chance. Send all war, all 
poverty, all misery from the earth. Strike the shackles of wage 
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slavery from yourself and your brothers by striking at its cause— 
capitalism. Strike the viper—profit—from out the relations of man 
and man by striking at its cause—capitalism. Strike at the curse of 
men everywhere—war—by striking at its cause—capitalism. 


[Issue of July 28,1917.] 

An Imaginary Conversation About “If.” 

Let us take a capitalist and, making him talk, “ right out in (pri¬ 
vate) meeting,” run him up against Borah, and see what he can do 
with this statement: 

Borah. If the war does not involve our institutions- 

Capitalist. But, by dear Senator, it does. It involves the insti¬ 
tution of property—our property. 

Borah. What do you mean “ our ” property ? 

Capitalist. Just what I say. Our property. Capitalist property, 
the basic and fundamental institution of the country. 

Borah. Who says it does? 

Capitalist. I say it does. All us capitalists say it does. And who 
should know better than we ? We own the property, don’t we ? Who 
is to say it is or is not involved, except ourselves? We lose it if we 
don't go to war with Germany. 

Borah. Who do you mean by “ we ”? Yourselves? 

Capitalist. Hum—no. Not in the second mention of the word. 
The people who have no property to defend must defend what prop¬ 
erty there is. We own it. They fight because that ownership, we 
capitalists consider, is menaced. 

102 47. That the above-mentioned articles were not alone con¬ 

sidered by respondent in rejecting the application for the re¬ 
admission of said publication to the second-class mailing privilege in 
its application dated January 9, 1919, but other matter contained in 
various issues of said publication, but not specifically mentioned 
above, were also taken into consideration in determining the mailable 
character of the matter being sent through the mails in said publi¬ 
cation. 

He further says that in his judgment in their entirety the issues 
so presented and considered evince a purpose on the part of the 
relator to “ willfully make or convey false reports or false state¬ 
ments with intent to interfere with the operation or success of the 
military or naval forces of the United States to promote the success 
of its enemies during the war,” and “ willfully cause and attempt to 
cause insubordination, disloyalty, mutiny, and refusal of duty in 
the military or naval forces of the United States,” and to “ willfully 
obstruct the recruiting or enlistment service of the United States to 
the injury of the service of the United States.” 

He further says that in his judgment in their entirety the issues so 
presented and considered evince a purpose on the part of the relator 
to willfully deposit and send through the mails matter of a character 
tending to incite “ arson, murder, or assassination,” and matter advo¬ 
cating or urging treason, insurrection, or forcible resistance to the 
laws of the United States, in violation of section 211 of the Criminal 
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Code, as amended, and sections 1 and 2 of Title XU of said espion¬ 
age act. 

48. Referring to the issues of The New York Call for the period 
beginning Monday, October 13, 1919, and ending October 19, 1919, 
both dates inclusive, that were tendered by the petitioner in para¬ 
graph 12 of the petition, for consideration of this honorable court, 
as typical of the general physical character and of the contents 
thereof, the following are a few excerpts by date and title from 
several of the issues of said publication for said period. 

[Issue of Oct. 14, 1919.] 

Yipsels Sever Relations with Socialist Party. 

Indorsing the third international and declaring themselves an in¬ 
tegral part of the international communist movement, the sev- 
103 enth annual convention of the Young People’s Socialist League, 
in session at the Communist Party headquarters, 255 Grand 
Street, yesterday voted to become an independent organization by a 
majority of 12 to 3. 

* * * * * * * 

The preamble to the constitution, indorsed by a majority of the 
convention, contained the following clause: 

“ The aims and purposes of the organization shall be the organiza¬ 
tion and education of the proletarian youth based on the lines of the 
class struggle for the abolition of the capitalist state and the estab¬ 
lishment oi the industrial commonwealth through the dictatorship of 
the proletariat.” 

The phrase “the dictatorship of the proletariat” was introduced 
at the suggestion of Wolfe. 

Repudiate Berne Conference. 

The manifesto repudiated the Berne International and called upon 
the Y. P. S. L. members of the United States to affiliate with the 
international communist movement. It read, in part: 

“ We, the members of the Y. P. S. L. of the State of New York, 
repudiate the Berne conference and all the Socialist groups that par¬ 
ticipated in or adhered to it. We declare ourselves an integral part 
of the international communist movement. We are in complete har¬ 
mony with the communist international movement and call upon the 
international Y. P. S. L. to affiliate with it. We affirm our solidarity 
with them and pledge ourselves to fight side by side with them in the 
international class struggle. We greet our comrades in America and 
bid them realize that their historic position makes it imperative that 
we study and act in accord with the revolutionary Socialist 
principles.” 

[ Advertisement. ] 

I. W. W. Mass Meeting—Harry Lloyd, of Seattle, Wash. 

Leading I. W. W. speaker of the Pacific coast, just released on 
$10,000 bond from the Federal penitentiary at Leavenworth, Kans., 
after serving 1 year of a 10-year sentence, will speak on the famous 
Chicago I. W. W. trial. Lloyd was a defendant, together with 113 
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other workers in this trial, the longest and most bitterly contested 
struggle of labor in modern courts. Will speak at the Labor 
Temple, Second Avenue and Fourteenth Street, to-night at 8.15. 
Come one, come all. Admission free. 

Auspices of the New York Defense Committee. 


[Issue of Oct. 17, 1919.] 

A Proclamation of the Newly Elected Soviet in Petrograd Ad¬ 
dressed to the Workers , Soldiers , and Sailors in England , France, 

Italy , America , Sweden , Finland , Esthonia , and Serbia. 

Comrades: We are convinced that for you, too, the hour is ap¬ 
proaching when you will free yourselves from oppression by the 
bourgeoisie. The Governments of your countries are doing 
104 their best to destroy themselves. Yet we do not wish to fight 
you. It is your Governments that are provoking war. 
******* 

For all that, we do not give up, and we never shall. We are con¬ 
vinced, comrades, that in your countries, too, the red flag will 
triumph. The general strike called by you for July 21 we greeted 
as the first sign of spring. We live under the conviction that the 
workers of France, England, America, Italy, and other countries 
will not allow their bankers and landowners to use them as the 
gendarmes and hangmen of the workers’ revolution. 

******* 

Arise in revolt, comrades. Put an end to the crimes of your Gov¬ 
ernments. Extend the hand of brotherhood to the workers in the 
other countries. Do everything in vour power to withdraw support 
from the counter revolutionaries in 'Russia. 

We send you our fraternal greetings and cry out together with 
you: “ Long live the revolution of the workers in all lands.” 


[Issue of Oct 18,1919.] 

Debs Faces Death in Prison , but Won’t Recant—Humanist Is Eager 

to Do His Part in Steel Giants' War. 

Won’t Retract Any Utterance. 

My attitude has not changed one whit since I came to prison. I 
would not take back a single word; I would not retract a single 
sentence. I will make no promises of any land or nature to obtain 
my freedom. It would not be freedom if obtained by any retraction, 
promises, or apostasy. To me that would be the worst slavery. 
** "* * * * * 

Would Emulate Liebnecht. 

That is the way I want to come out. That is the only decent way. 
I want to come out as Liebnecht came out. The proletariat of Ger¬ 
many shook the empire to its foundations, and the beasts of Berlin 
readily found it convenient to unlock the barred doors. 
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[Issue of Oct. 19, 1919, The Call Magazine.] 

Manifesto of the Hungarian Socialist Party. 

The Hungarian Socialists have addressed the following appeal to 
the working people of the entente: 

“ Comrades: The Russian and Hungarian workers can not attain 
the victory of the revolution unaided. They could not do it even if 
the German workers ranged themselves on their side. Now that 
your bourgeoisie has attained the height of its power, now that it is 
in its turn trying to hold the whole world in the iron grip of 
105 its militarism, there is but one force that can save the Rus¬ 
sian and Hungarian revolutions and conduct the international 
revolution to victory. This force is yours, workers of the entente 
nations. On your shoulders, comrades, now rests the tremendous re¬ 
sponsibility for the future of the workers’ revolution, which is, at 
the same time, the future of humanity. And it is your sacred duty, 
your historic task, to raise the awful weight that entente capitalism 
is holding down on the famished and bleeding peoples, to save the 
threatened revolutions and to prepare for the victory of Socialism 
the whole world over by overthrowing your Governments and as¬ 
suming power yourselves. Comrades, when in January, 1918, Ger¬ 
man imperialism, intoxicated by victory, prepared to cast its reign 
of violence over the east of Europe, a million workers arose in Ger¬ 
many, Austria, and Hungary and proclaimed a general strike. They 
did not succeed in breaking the powerful state machine, and their 
rising was crushed by the army. But it was a first step toward the 
November revolution, which tore up the Brest-Litovsk treaty and so 
saved the honor of the working class of Germany, Austria, and 
Hungary that had been dragged in the mud by some of its leaders. 

“ It is now your turn to act likewise. It is not enough for your 
parliamentary representatives to vote against the budget; they will 
be dominated by a majority. It is not enough to protest in meetings, 
for your Lloyd Georges, Orlandos, Clemeneeaus, and Wilsons dis¬ 
dain to notice such protests. You must not wait to obtain a majority 
in your parliaments, for every day w T hich passes in inactivity means 
the death of thousands of workers, the destruction of natural riches, 
the dragging of humanity further into the morass of capitalist an¬ 
archy. livery day let go by may mean the destruction of the workers’ 
revolution in Russia or in Hungary. * * * 

“ The eyes of the working class of the East, in all their struggles, 
sufferings, and constructive work are turned toward you. On your 
revolutionary w r ill and revolutionary acts depend the fruit of their 
heroic efforts—w T hich are also preparing your own liberation; on 
them depend your future and the future of the workers of the whole 
w r orld. Show your exploiters by acts, by demonstrations, by mass 
strikes, that your are determined to carry on the struggle for Social¬ 
ism to bring help to your working-class brothers. Show that you are 
worthy of your revolutionary ancestors. Your struggle, too, will be 
rough and will demand many sacrifices. You will not triumph in the 
first attack, but every one of your steps on the revolutionary road 
will prepare the way for the final victory. 

30388—21-6 
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“ Long live the workers’ republics. Long live the French, Eng¬ 
lish, and Italian revolutionists. Long live the working class inter¬ 
national revolutions. 

“(Signed) Committee for Foreign Relations 

of the Hungarian Socialist Party.” 

49. And this respondent further submits to this honorable court 
whether, in view of the character of those statements thus cited, the 
relator shall be awarded the extraordinary relief of the writ of 
mandamus; and he prays the same benefit of this answer as if 
106 he had been heard, in limine against the issue of said rule, and 
also as if he had demurred to said petition. 

Further answering, respondent, as to each of the allegations of the 
petition not expressly admitted or denied, says he neither admits nor 
denies the same, but so far as they are material he demands strict 
proof thereof. 

And having fully answered the rule to show r cause, this respondent 
prays that the petition be dismissed, the rule to show cause dis¬ 
charged, and that this respondent may go hence with his reasonable 
costs and charges. 

(Signed) A. S. Burleson, 

Postmaster General of the United States. 

John E. Laskey, 

Attorney for the United States in and for the District of Columbia. 

(Signed) William H. Lamar, 

Solicitor for the Post Office Department , 

Attorneys for the Respondent. 


Exhibit A. 

Application for Entry of a Publication to the Second Class of Mail 
Matter Under the Provisions of the Act of March 3, 1879. 

Received, Post Office, New York, N. Y. January 9, 1919. 

Third Assistant Postmaster General, Division of Classification. 
Received January 11, 1919. 

Applicants should carefully read this form in its entirety before 
attempting to answer any of the questions, as it contains important 
instructions regarding its preparation. A failure to properly answer 
the questions and sign and make oath to the application will delay 
a decision in the case. 

Before a publication can be admitted to the mails at the second- 
class postage rates under the provisions of the above act, the pub¬ 
lisher (or his duly authorized representative) must make application 
therefor on this form, through the postmaster, at the office at which 
entry is desired. 

Prior to the submission of such application all copies of the publi¬ 
cation, when mailed, are subject to postage at the third-class rate—? 
1 cent for each 2 ounces or fraction thereof to be prepaid with stamps 
affixed—or, if the publication be a book, at the rates applicable to 
books. 


ALBERT S. BURLESON VS. THE UNITED STATES. 


81 


Post Office at New York, N. Y. 

Application is hereby made to have The New York Call, published 
at this place, admitted to the mails at the second-class postage rates. 

I. How often is the publication issued? Answer. Every day in 

the year. 

107 2. What is the subscription price? Answer. Three cents 

per copy in New York City and $2 per month by mail. 

3. In what city, county, and State is the publication printed? 
Answer. New York City, New York County, State of New York. 

4 . In what city, county, and State is the “ known office of publica¬ 
tion” located? Answer. New York City, New York County, State 
of New York. 

5. How many issues have been published from the above-mentioned 
office of publication under the present title, and frequency of issue? 
Answer. Daily except Sunday since May 30, 1908, and daily and 
Sunday since October 10, 1909. 

6. (a) Has application for entry of this publication as second- 
class matter ever heretofore been made? Answer. Yes. 

( b ) If so, what was the (1) title? Answer. The New York Even¬ 
ing Call. 

(2) Frequency of issue? Answer. Daily. 

(3) Place of publication? Answer. New York, N. Y. 

(c) If previously entered as second-class matter, what was the 
date of the last issue under such entry? Answer. November 13, 1917. 

7. ( a) What is the full and correct name of the publisher (pro¬ 
prietor) ? Answer. The Workingmen’s Cooperative Publishing As¬ 
sociation. 

(5) If a firm or corporation, give the names of the persons con¬ 
stituting the same. Answer. A membership corporation consisting 
of 521 members. 

8. ( a) Are any of the above-named persons interested financially 
in any business or trade represented by the publication ? Answer. No. 

(b) if so, what is the interest? Answer. The New York Call does 
not represent any business or trade. 

( c ) Have any of the persons or concerns which advertise in the 
publication any interest therein? Answer. None. 

(d) If so, what is the interest? Answer. Members of the associa¬ 
tion may insert advertisements at regular rates. 

9. Can all persons or concerns advertise in the publication at the 
regular rates? Answer. Yes; except such advertising as is pro¬ 
hibited by law or considered objectionable by the publishers. 

10. If more than one copy of each issue of the publication is fur¬ 
nished any one person or concern advertising therein, state the num¬ 
ber of copies furnished and the reasons therefor. Answer. Only one 
copy furnished when requested. 

II. How many copies were printed of the issue (twelfth year, 
No. 7, January 7, 1919) nearest to the date of the application? 
Answer. Twenty thousand five hundred and seventy-five. 

12. The claimed list of subscribers is made up as shown in the 
answers to the following interrogatories (a) to (m) , inclusive. 
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(а) How many subscriptions were made direct to the publisher by 
the persons to whom the publication is sent at the full advertised 
subscription price without any extraneous inducement. Answer. 
Three hundred and eleven. 

(б) How many subscriptions were made direct to the publisher 
by the persons to whom the publication is sent in connection with 
the offer of a premium, prize, or other consideration? Answer. 

None. 

108 The value of such premium, prize, or other consideration 
(if more than one, give the retail market value of each) is? 
No premiums are used. 

( c) How many subscriptions were made in connection with club¬ 
bing arrangements with other publications? Answer: None. 

The full details of such arrangements were? We make no club¬ 
bing arrangements or offers. 

(d) How many subscriptions were received through club raisers 
or agents? Answer: None. 

(e) How many copies were furnished advertisers to prove inser¬ 
tion of advertisements ? Answer: Twenty-seven. 

(/) How many copies w T ere sent as bona fide exchanges with other 
publications admitted to the second class, one copy for another? 
Answer: None. 

( g ) How many copies were sent to persons whose subscriptions 
were paid for by others? Answer: None to our knowledge. 

(State on a separate sheet (1) who paid for these subscriptions, 
(2) the price paid, and (3) the purpose for which the copies were 
sent.) 

(h) How many single copies were sold over the publisher’s 
counter? Answer: One hundred and fifty-six. 

(i) How many copies were sold by newsboys? Answer: None. 

O’) How many copies were purchased by news agents for resale 

by them without the return privilege ? Answer: Four thousand two 
hundred and seventy-five. 

(lc) How many copies were consigned to news agents for the pur¬ 
pose of sale with the return privilege? Answer: Allow news com¬ 
panies 2 per cent returns. Fifteen thousand five hundred and 
seventy-five. 

(l) How many copies were purchased in bulk by others than news 
agents or newsboys? Answer: None. 

(m) How many copies were sent in fulfillment of subscriptions in 
a manner other than covered above? Answer: Complimentary. 
Eleven. 

The subscriptions in (m) were obtained in the following manner: 
Sent free to correspondents and libraries. 

Total subscriptions set forth above? Answer: Twenty thousand 
three hundred and fifty-five. 

13. How many sample copies did you distribute of that issue? 
Answer: None. 

14. How many copies in excess of those sent to subscribers and 
as sample copies remained of the total number printed as shown 
in answer to Question 11? Answer: Two hundred and twenty. 

What disposition is to be made thereof? Answer: Used for files, 
office-use copies for clipping, and “overs” sold for waste. 
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The answers to the foregoing interrogatories 11 to 14, inclusive, 
truly set forth the circulation of The New York Call on January 7, 
1919. 

(Signed) Raymond Wilcox, 

Business Manager of the Workingmen's 
Cooperative Publishing Association. 

Subscribed and sworn to before me on this 8th day of January, 
1919. 

(Signed) Julius Gerber, 
Commissioner of Deeds , City of New York. 

My commission expires September 24, 1920. 

109 District of Columbia , to wit: 

I, Albert S. Burleson, do solemnly swear that I am the Post¬ 
master General of the United States; that I have read the foregoing 
answer by me subscribed and know the contents thereof; that the 
statements therein made as of personal knowledge are true, and 
those made upon information and belief I believe to be true. 

(Signed) Albert S. Burleson. 

Subscribed and sworn to before me, a notary public, in and for the 
District of Columbia, this 22d day of December, 1919. 

[seal.] (Signed) Charles E. Dunbar, 

Notary Public , District of Columbia. 

My commission expires May 18, 1921. 


110 Relator's reply to respondent's answer. 

Filed February 24, 1920. 

* * * * * * * 

To the Supreme Court of the District of Columbia: 

In reply to the answer of Albert S. Burleson, Postmaster General 
of the United States, respondent, to the rule to show cause and to 
the petition for mandamus herein, the relator, the Workingmen’s 
Cooperative Publishing Association, states as follows: 

1. The relator denies each and every allegation contained in para¬ 
graph 3 of the answer, reading as follows: “ That on divers occasions 
as hereinafter duly set forth the relator has persistently and fla¬ 
grantly violated the act of June 15, 1917, as amended, known as the 
espionage act, and section 211 of the Penal Code of the United States, 
as amended.” 

2. Upon information and belief, the relator denies each and every 
allegation contained in paragraph 4 of the answer, reading as fol¬ 
lows: “That during said period 63 issues of said publication were 
declared nonmailable by the Post Office Department and were ex¬ 
cluded from the mails (so far as it was practicable to do so),” except 
that the relator admits that during said period a number of issues 
of said publication were declared nonmailable by the respondent, or 
by the Post Office Department, under his direction, and were ex¬ 
cluded from the mails. 
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8. The relator denies the allegation contained in paragraph 5 of 
the answer that the citation from the Post Office Department, dated 
October 2, 1917, mentioned and referred to in said paragraph 5 was 
sufficient. 

111 4. As to the allegations contained in paragraph 14 of the 
answer, the relator says, upon information and belief, that 

there was no warrant upon the facts and under the law for a finding 
by the Post Office Department that any issues of the relator’s publi¬ 
cation were in violation of the espionage act, and that the respondent, 
without warrant of law, declared certain issues of said publication' 
to be nonmailable under the espionage act. 

5. As to the allegations contained in paragraph 17 of the answer 
that the respondent in each case in which an issue of The New York 
Call or The Evening Call was considered by the respondent or by the 
Post Office Department to be nonmailable, the issues were held u non¬ 
mailable under the espionage law,” and that the publisher was so 
notified, the relator says that the statement of the respondent that 
the issues were held nonmailable under the espionage law did not 
constitute a sufficient statement of the "rounds or reasons for the 
action taken bv the respondent or by the Post Office Department. 

6. The relator has no definite knowledge as to whether or not 
“ Exhibit A,” referred to in paragraph 19 of the answer, is a true 
copy of the application referred to in paragraph 19 of the petition. 

7. As to the allegations contained in paragraph 30 of the answer 
that at the conference on June 20, 1919. at the office of Mr. Dockery, 
the Third Assistant Postmaster General, no stenographic notes were 
made of the remarks of anyone at said conference, and that the in¬ 
terview as set forth in paragraph 30 of the petition does not cor¬ 
rectly show the remarks of the parties who participated therein, the 

relator says, upon information and belief .that at said conference 

112 correct notes of said remarks were made by one of the persons 
who was present during said conference, and that the inter¬ 
view as set forth in paragraph 30 of the petition does correctly show 
the remarks of the parties who participated therein. 

8. As to the allegation contained in paragraph 31 of the answer 
that on December 5, 1919, the Third Assistant Postmaster General 
addressed to the postmaster at New York the communication re¬ 
ferred to in said paragraph 31 of the answer, the relator has no 
knowledge. 

9. The relator denies each and every allegation contained in 
paragraph 31 of the answer, reading as follows: “That on divers 
occasions, as hereinafter fully, set forth, the relator has persist¬ 
ently and flagrantly violated the act of June 15, 1917, the espionage 
act, as amended by the act of May 16, 1918, as well as section 211 
of the Penal Code, as amended, both prior to the filing of said 
application for the second-class mailing privilege on January 9, 
1919, and up to the filing of the petition in this suit, and at no 
time since the filing of said application has the relator been entitled 
under the law to have the second-class mailing privilege granted 
to it.” 

10. As to the allegation contained in paragraph 32 of the answer 
reading as follows: “ That while much of such matter may have 
passed through the mails, the burden placed upon the post office 
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establishment by the espionage and other laws made it physically 
impossible, with the force at its disposal, to detect and exclude from 
the mails all of the millions of pieces and hundreds of tons of mail 
placed in the mails in violation of such laws in sealed packages 
and unsealed wrappers so prepared for mailing as each piece had 
to be opened and read in order to detect its illegal character,” 

113 the relator says that the respondent was charged with the 
enforcement of the law, and that he had at his disposal the sub¬ 
stantial resources of the United States of America to enable him by 
the earnest, sincere, and efficient management of his high office prop¬ 
erly to administer and enforce the law and to detect and exclude 
from the mails any unlawful or nonmailable issue or issues of any 
newspaper which circulated through the second-class mails; and 
that the respondent, with full knowledge of the contents of the sev¬ 
eral issues of The New York Call, which the respondent declared 
were of such a nature as to require the withdrawal of the second- 
class mailing rights of said publication, permitted said issues of said 
publication to circulate through the second-class mails, thus indi¬ 
cating that none of the said issues contained any matter which vio¬ 
lated any of the laws of the United States of America and which 
made such issues nonmailable. 

11. The relator denies the allegations contained in paragraph 35 
of the answer that the action of the respondent in revoking the 
second-class permit of The New York Call and in declining to grant 
the application for the reentry of The New York Call to the second- 
class mailing privilege on its application filed January 9, 1919, in¬ 
volved the exercise of judgment and discretion on his part; and that 
the action of the respondent is not subject to be reviewed, reversed, 
set aside, or controlled by a court of law, and that his action in that 
behalf can not be commanded, directed, or controlled by the writ of 
mandamus, as the relator in its petition has prayed. The relator says 
that the said action of the respondent involved only ministerial acts 
on the part of the respondent and not the exercise of judgment and 

discretion, and that the respondent did act arbitrarily and 

114 without warrant in law in revoking said second-class mailing 
permit and in declining to grant said application for reentry 

to the second-class mailing privilege, and that the action of the 
respondent is subject to review, reversal, and control by a court of 
law, and that his action in that behalf can and should be commanded, 
directed, or controlled by such writ of mandamus. 

12. As to the allegation contained in paragraph 37 of the answer 
that on June 24, 1908, there was issued a certificate or permit for 
the entry of The New York Call into the mails as second-class matter, 
which was addressed to the postmaster at New York City, and which 
concluded with this provision: “The authority herein given is rev¬ 
ocable upon determination by the department that the publication 
does not conform to the law,” which action, as the respondent avers, 
was duly communicated to the relator by the postmaster of New 
York City by delivery of a true copy of the certificate to it, and 
that the relator thereupon accepted the privilege conferred thereby 
and continued to enjoy it until on or about November 13, 1917, 
when the same, after hearing granted the relator, was annulled; 
the relator says that it has no knowledge of such delivery of a true 
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copy of said certificate to it, and that whether or not a true copy 
of said certificate was delivered to the relator, the respondent or 
the Post Office Department was without power or authority under 
the law to revoke the said certificate or permit upon a determination 
by the said department that the said publication does not conform 
to the law. 

13. As to the allegation contained in paragraph 37 of the answer 
that the Congress of the United States of America by act ap- 

115 proved June 15, 1917—the espionage law aforesaid—did 
among other things declare every publication of any kind in 

violation of its provisions nonmailable, and did forbid the same to 
be conveyed in the mails or delivered from any post office or by any 
letter carrier; and that it became and was the duty of the respondent 
to inquire into and pass upon publications tendered for mailing and 
to prevent, so far as in him the power lay, the reception in, trans¬ 
mission through, or delivery by the Postal Service of any such pro¬ 
hibited matter, the relator denies that the respondent in said allega¬ 
tion has sufficiently apprised this honorable court of the provisions 
of the said law, and the relator respectfully refers this honorable 
court to the said act of June 15, 1917, for a complete statement of the 
provisions thereof. 

14. As to the allegations contained in paragraph 38 of the answer 
that from the date of the declaration of war and continuously down 
to the acts complained of by the relator, the respondent, from 
matter received at the Post Office Department from various sections 
of the country, finds there existed an organized propaganda to dis¬ 
credit and impede in every way the Government in the prosecution 
of the war, with the purpose of defeating the objects for which the 
Government was spending billions of dollars and was called upon to 
sacrifice thousands of lives, the relator has no knowledge. As to 
the provisions contained in paragraph 38 of the answer that the pub¬ 
lications forming this propaganda subtilely guard their utterances 
in the attempt to avoid the criminal liabilities of their acts under 
said espionage law, and that they have been, nevertheless, united in 
publishing the same character of matter, whether partially true 

or entirely false, and daily accomplished results in clear 

116 violation of law, the relator is without knowledge. The re¬ 
lator denies the allegation contained in said paragraph 38 of 

the answer that among said publications is that of the relator, The 
New York Call. The relator denies the allegations contained in said 
paragraph 38 of the answer reading as follows: “ These publications, 
including The New York Call, in varying language brand the decla¬ 
ration of war by our Government as a crime against the people of 
the United States and against the nations of the world, and repre¬ 
sent that in all history there has been no war more unjustifiable than 
the one in which we are engaged; that no greater dishonor has ever 
been forced upon the people than that which the capitalist class is 
forcing upon this Nation against its will. They advocated active 
and public opposition to the war through demonstrations, mass peti¬ 
tions, and all other means within the power of their readers and 
the organizations they represented, and unyielding opposition to all 
proposed legislation for military or industrial conscription; oppo¬ 
sition to the Liberty loans upon which the Government was de- 
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pendent to finance its war operations, and held up to admiration 
and sought to make martyrs of notorious violators of the espionage 
law who were indicted and convicted in the courts from time to 
time for acts in violation of that statute,” except that the relator 
admits that at various times it has published articles in various 
issues of The New York Call, concerning the war and the participa¬ 
tion of the United States therein and concerning the acts and con¬ 
duct of certain elected and appointed public officials in the adminis¬ 
tration of the Government and concerning the unjust indictments 
and conviction of certain alleged violators of the espionage 

117 law and the unjust, unusual and cruel punishments inflicted 
upon said persons; and that the relator avers that in pub¬ 
lishing said articles the relator acted lawfully and in pursuance of 
the rights and privileges guaranteed by article I of the Articles in 
Addition to and Amendment of the Constitution of the United 
States of America, which reads as follows: 

“ Congress shall make no law respecting an establishment of re¬ 
ligion, or prohibiting the free exercise thereof; or abridging the free¬ 
dom of speech, or of the press; or the right of the people peaceably 
to assemble, and to petition the Government for a redress of griev¬ 
ances.” 

15. The relator denies the allegations contained in paragraph 39 
of the answer that the relator’s publication systematically and con¬ 
tinually violated the provisions of the espionage law, and that 
respondent duly and legally issued the citation and granted the 
hearing mentioned in said paragraph 39. The relator admits that 
certain of the alleged excerpts from the publication of the relator, 
set forth in said paragraph 39 of the answer, are correct excerpts 
from certain issues of said publication; but the relator avers that 
in certain instances said excerpts are incomplete, and the relator 
respectfully refers this honorable court to the several issues of the 
said publication containing the alleged excerpts. 

16. As to the allegations contained in paragraph 40 of the answer 
that the articles or excerpts mentioned in paragraph 39 of the answer 
were not the only articles which were considered by the respondent, 
and that the respondent considered other matter contained in vari¬ 
ous issues of the relator’s publication, but not specifically mentioned 

in the answer, in determining the mailable character of the mat- 

118 ter sent through the mails in said publication, the relator states 
that it has no knowledge as to what said other matter con¬ 
sisted of, and that at no time has the respondent informed or notified 
the relator of the specific nature of said other matter. The relator 
denies the allegations contained in said paragraph 40 of the answer, 
that, in their entirety, the issues of said publication so presented 
and considered by the respondent evinced a purpose and intent on 
the part of the relator to commit the alleged unlawful acts men¬ 
tioned in paragraph 40 of the answer; and the relator avers that at 
no time did the relator harbor or carry out such a purport or intent 
to commit any or all of said alleged unlawful acts, and that at no 
time has the relator committed any or all of said alleged unlawful 
acts. The relator denies the allegations contained in said para¬ 
graph 40 of the answer that, for the reasons therein referred to, the 
said publication was not “ a newspaper or other periodical publica¬ 
tion ” within the meaning of the laws of the United States govern- 
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ing mailable matter of the second class, and that the decision of the 
respondent to that effect is wholly unwarranted and contrary to the 
facts and to law. 

17. As to the allegations contained in paragraph 41 of the answer 
that a few of the excerpts from said publication referred to in said 
paragraph 41 appear elsewhere in said answer, the relator states 
that said excerpts are incomplete, and this honorable court is referred 
to the several issues of said publication containing said alleged mat¬ 
ter for a complete statement thereof. 

18. As to the allegation contained in paragraph 42 of the answer 
that the articles or excerpts mentioned in paragraph 42 of the answer 

were not the only articles which were considered by the re- 

119 spondent, and that the respondent considered other matter 

contained in various issues of the relator’s publication, but 

not specifically mentioned in the answer in determining the mailable 
character of the matter sent through the mails in said publication, 
during the period mentioned in said paragraph 42 of the answer, 
the relator states that it has no knowledge as to what said other 
matter consisted of, and that at no time has the respondent informed 
or notified the relator of the specific nature of said other matter. 
The relator denies the allegations contained in said paragraph 42 
of the answer that, in their entirety, the issues of said publication 
so presented and considered by the respondent evinced a purpose 
and intent on the part of the relator to commit the alleged unlawful 
acts mentioned in paragraph 42 of the answer and the relator 
avers that at no time did the relator harbor or carry out such a 
purpose or intent to commit any or all of said alleged unlawful 
acts, and that at no time has the relator committed any or all of said 
alleged unlawful acts. The relator denies the allegations contained 
in said paragraph 42 of the answer that, for reasons therein referred 
to, the said publication was not “ a newspaper or other periodical 
publication ” within the meaning of the laws of the United States 
governing mailable matter of the second class, during the period 
referred to in said paragraph 42 of the answer or at any other time, 
and that the decision of the respondent to that effect is wholly un¬ 
warranted and contrary to the facts and to law. 

19. As to the allegations contained in paragraph 43 of the answer 
that the respondent finds that the relator has in no way changed 

its policy and continues to print and publish the same char- 

120 acter of matter to produce the same effect as characterized 

the publication at the time the second-class mailing privilege 

was withdrawn, the relator states that its policy as to news, edi¬ 
torials, and other matter was not fixed or determined by the char¬ 
acter of the matter referred to in said paragraph 43 of the answer, 
and that neither since January 9, 1919, nor before that date has the 
relator published any matter of any kind whatsoever in its publica¬ 
tion, The New York Call, with intent to produce any effect for¬ 
bidden by law; and the relator avers that its general policy has not 
been altered or affected by the wrongful, unwarranted, and unlawful 
act of the respondent in depriving the relator’s publication of its 
second-class mailing privilege, and in denying the relator’s applica¬ 
tion, filed January 9, 1919, for the reentry of the relator’s news¬ 
paper, The New York Call, to the second-class mailing privilege. 
The relator denies the allegation contained in paragraph 43 of the 
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answer that, for the reasons stated in said paragraph, the relator’s 
publication is not “ a newspaper or other periodical publication n 
within the meaning of the laws of the United States governing mail- 
able matter of the second class, and denies also the allegation con¬ 
tained in said paragraph that the relator or its said publication is 
not entitled to the second-class mailing privilege; and the relator 
avers that at all of the times since its first publication the relator’s 
said publication, The New York Call, has been and still is a news¬ 
paper or other periodical publication within the meaning of the 
laws of the United States governing mailable matter of the second 
class; and that the respondent did for a long period of time recog¬ 
nize that fact and did accept and transmit through the second-class 
mails therelator’s said newspaper or publication; and the 

121 relator avers that it is entitled to the second-class mailing 
privileges for its said publication. 

20. The relator denies the allegation contained in paragraph 45 
of the answer that the relator’s publication, The New York Call, 
has for several years been engaged in the revolutionary propaganda 
mentioned and described in paragraph 45 of the answer in the 
manner and for the purposes therein described; and the relator 
avers that, at all times, it has been lawfully engaged in the publica¬ 
tion of The New York Call, and in a lawful and constitutional 
propaganda directed toward the achievement of socialism in the 
United States of America and throughout the world. 

21. The relator denies the allegations contained in paragraph 46 
of the answer that the provisions of section 211 of the Criminal 
Code as amended by sections 1 and 2 of Title XII of the espionage 
law have been systematically and continually violated by the relator’s 
publication, and the relator avers that, at no time, has the relator 
violated any of the provisions of said laws. The relator avers that 
the rejection of the relator’s application, filed January 9, 1919, 
for the reentry of the said New York Call to the second-class mail¬ 
ing privilege, by the respondent for the reasons stated in said 
paragraph 46 of the answer was unwarranted and contrary to law. 
The relator admits that certain of the excerpts from the relator’s 
publication referred to in paragraph 46 of the answer are correct 
excerpts, but the relator avers that certain of said excerpts are in 
complete, and the relator, therefore, refers this honorable court to 
the several issues containing the complete articles from which said 

excerpts have been taken. 

122 As to the allegation contained in paragraph 47 of the answer 
that the articles therein mentioned were not the only articles 

considered by the respondent in rejecting the application for read¬ 
mission of said publication to the second-class mailing privilege, and 
that other matter contained in various issues of the said publication, 
but not specifically mentioned in the answer, were also taken into 
consideration by the respondent in determining the mailable char¬ 
acter of the matter being sent through the mails in said publication, 
the relator states that at no time has the respondent informed or 
notified the relator of the nature or description or title of or dates 
of publication of the said matter and the relator is without knowl¬ 
edge as to the nature of the said other matter. The relator denies 
the allegations in said paragraph 47 of the answer that in their 
entirety the issues so presented and considered evinced a purpose on. 
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the part of the relator to commit the alleged unlawful acts men¬ 
tioned in said paragraph 47 of the answer; and the relator avers 
that it has never harbored or carried out any purpose or intent to 
commit any or all of said alleged unlawful acts. 

23. The relator admits that certain of the excerpts mentioned in 
paragraph 48 of the answer are correct but incomplete excerpts from 
articles contained in the relator’s publication, and the relator respect¬ 
fully refers this honorable court to the several issues of the relator’s 
publication containing the complete articles from which said excerpts 
have been taken. 

24. The relator further avers that each and every one of the 
articles, cartoons, and other matter which appeared from time to 

time in the relator’s publication as alleged in the answer, were 
123 lawfully published by the relator and were published with¬ 
out any unlawful purpose or intent, and that all of the said 
articles, cartoons, or other matter were published by the relator in 
its said newspaper in pursurance of the rights and privileges guar¬ 
anteed bv Article I of the articles in addition to and amendment 
of the Constitution of the United States of America, reading as 
follows: 

“ Congress shall make no law T respecting an establishment of re¬ 
ligion, or prohibiting the free exercise thereof; or abridging the free¬ 
dom of speech, or of the press; or the right of the people peace¬ 
ably to assemble, and to petition the Government for a redress of 
grievances.” 

Wherefore, your petitioner renews the prayer for relief contained 
in the relator's petition herein. 

Dated Xew T York, February 13, 1920. 

The Workingmen’s Cooperative 

Publishing Association, 

By Julius Gerber, 

Its Secretary. 

S. John Block, 

Seth Shepard, 

Attorneys for Relator. 


State of New York, 

County of New York, City of New York, ss: 

Julius Gerber, being first duly sworn, deposes and says that he is 
the secretary of The Workingmen's Cooperative Publishing Asso¬ 
ciation, the relator in the within action; that The Workingmen’s 
Cooperative Publishing Association is a corporation, and that he 
makes this verification on its behalf and has authority so to do; that 
he has read the foregoing reply and knows the contents thereof, and 
that the same is true to his own knowledge except as to those matters 
therein stated to be alleged on information and belief, and that 
124 as to those matters he believes it to be true. 

Julius Gerber. 

Subscribed and sw T orn to before me this 13th day of February, 1920. 

Maurice Leffert, 

Notary Public, Bronx County , No. 12. 

Certificate filed in New York County No. 205. 
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Stipulation of parties. 

Filed July 29, 1920. 

* * * * * * * 

It is hereby stipulated and agreed by and between attorneys for 
relator and attorneys for respondent that the twelfth paragraph of 
the answer of the respondent filed herein on December 22,1919, shall 
be and hereby is amended to read as follows: 

12. He admits that copies of the issues of The New York Cali 
from Monday, October 13, 1919, to Sunday, October 19, 1919, in¬ 
clusive, are typical of the general physical character of said publica¬ 
tion, but denies that they are typical of the contents of said publica¬ 
tion with respect to the mailability, under the law, of matter which 
appears from time to time in said publication. He admits that said 
publication carries general news articles, editorial matter, special 
articles on economics, science, literature, and other subjects; is not 
disseminated primarily for advertising purposes. As to the other 
matter and things in said paragraph of petition therein set forth, 
he says that he has no special knowledge except such statements as 
have been submitted by the publishers relative thereto to the Third 
Assistant Postmaster General, but for the purpose of this case 
125 and in order to obviate the necessity of proof if deemed mate¬ 
rial, he admits that said publication has been and is regularly 
printed and published at stated intervals as frequently as four times 
a year, bearing a date of issue, and numbered consecutively; that it 
is and has always been issued from a known office of publication; 
that it is and has always been formed of printed paper sheets without 
board, cloth, leather, or other substantial binding, such as distinguish 
printed books for preservation from periodical publications; that it 
originated and is and always has been published for the dissemina¬ 
tion of information of a public character; that it has now and has 
always had a legitimate list of subscribers, consisting of persons who 
have subscribed for said publication for a definite time either by 
themselves or by another on their behalf, and have paid or promised 
to pay for it a subtsantial sum as compared with the advertised sub¬ 
scription price; that news agents and newsboys purchase copies for 
resale; that purchases of copies are made over the publisher’s coun¬ 
ter; that exchanges are mailed to other publishers, one copy for 
another; that advertisers receive one copy each in proof of the in¬ 
sertion of their advertisement; that said publication is not or never 
has been designed or disseminated primarily for advertising pur¬ 
poses or for free circulation, or for circulation at nominal rates. 

S. John Block, 

Seth Shepard, 
Attorneys for Relator. 
John E. Laskey, 

Of Attorneys for Respondent. 

A. 
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Memorandum by the court. 
Filed August 25, 1920. 


This case brings into this court a controversy between the Post 
Office Department and the relator originating in October, 1917, and 
culminating in an order of the department, of December 6, 1919, 
denying to the relator second-class mail privileges because of alleged 
violations of the espionage law in previously examined issues of the 
relator's newspaper. 

Whatever application, if any, the espionage act may properly have 
at the present time and in the present posture of the war with the 
Imperial German Government, which gave it birth, its operation cer¬ 
tainly can not now be enlarged by implication. 

That act, as amended by the act of May 16, 1918, contains no ex¬ 
press grant of authority to the Postmaster General to exercise what¬ 
ever power the act gives him bv a blanket order operating in future 
upon issues of a periodical publication not yet in existence, and con- 
sequentlv not yet subject to the examination of the department. 

The Post (Office Department apparently asserts the possession of 
an implied power under this statute to make such a blanket order 
denying second-class mail privileges for the future to a periodical 
publication because of alleged past violations of the statute in past 
issues of the periodical. 

The court can find no such authority in the statute; fraud or 
wrongdoing is never to be presumed; and the court will sign an 
order to the effect that such future issues of the paper as are 
, 127 mailable under the law shall be received and transmitted as 
second-class matter. 

William Hitz, Justice. 

25 Aug., 1920. 

Motion for rehearing. 

Filed October 5, 1920. 


Now comes the respondent, by John E. Laskey, attorney of the 
United States in and for the District of Columbia, and moves the 
court to grant a rehearing and reargument in the above-entitled 
cause for the reasons following: 

1. The specific relief sought by the petition for the writ of manda¬ 
mus herein is the classification, by the Postmaster General, of the 
Call publication, as a publication , in advance of the issues to be 
published after the application for such classification. 

2. The Postmaster General is without power to “ receive and trans¬ 
mit ” “ such future issues of the paper as are mailable under the 
law” (quotations from opinion) because he is only empowered to 
transmit u issues ” as second class when the “ publication ” has been 
adjudged in advance to be mailable in the second class. 

3. The classification sought to be compelled by mandamus is a 
classification, to be established, if at all, by the exercise of the admin- 
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istrative function of the Postmaster General, with the exercise of 
such discretion as is vested in him by law. 

4. In the exercise of his administrative function, with respect to 

the second-class privilege, the Postmaster General does not 

128 deal with the mailing of individual issues as such. He deals 
with individual issues only with respect to their mailability 

in any class. 

5. This proceeding does not invoke a test of the power of the 
Postmaster General hv a blanket order “ operating in future upon 
issues of a periodical publication not yet in existence ” (quoted from 
opinion) either under the espionage act or any other law. 

6. The exclusion of individual future issues from the second class 
can only be accomplished by a “ blanket order,” in the sense that the 
denial of the second-class privilege to a publication will have the 
effect of excluding its future individual issues from the second-class 
privilege. Every denial of the privilege of the second class is a 
blanket order in this sense of the term. 

• 7. The petitioner is not content with an “ order to the effect that 
such future issues of the paper as are mailable under the law shall 
be received and transmitted as second-class matter,” and therefore 
petitioner demands an order that the “ publication ” as such be ad¬ 
mitted to the second class, notwithstanding the adjudication of the 
Postmaster General that it is not as such within the second class 
because it is not mailable. 

8. This court has not adjudged that the publication as such is 
entitled to the second-class privilege, or that the Postmaster Gen¬ 
eral abused his discretion in holding that it was not. 

9. The provisions of the espionage act are only incidental to the 
question presented to the Postmaster General, in that the act creates 
a class of publications which are not mailable, and enlarges the sub¬ 
ject of his consideration in awarding the second-class privilege. 

129 10. Mailable matter of the second class is defined by law as 
follows (Postal Laws and Regulations): 

Sec. 411. Mailable matter of the second class shall embrace all 
newspapers and other periodical publications which are issued at 
stated intervals and as frequently as four times a year and are 
within the conditions named in section twelve and fourteen. 

Sec. 412. The conditions upon which a publication shall be ad¬ 
mitted to the second class are as follows: 

First. It must regularly be issued at stated intervals, as frequently 
as four times a year, and bear a date of issue, and be numbered con¬ 
secutively. 

Second. It must be issued from a known office of publication. 

Third. It must be formed of printed paper sheets, without board, 
cloth, leather, or other substantial binding, such as distinguish 
printed books for preservation from periodical publications. 

Fourth. It must be originated and published for the dissemina¬ 
tion of information of a public character, or devoted to literature, the 
sciences, arts, or some special industry, and having a legitimate list 
of subscribers: Provided , however , That nothing herein contained 
shall be so construed as to admit to the second-class rate regular 
publications designed primarily for advertising purposes, or for free 
circulation, or for circulation at nominal rates. 
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What is Mailable Matter—1. General Provisions. 

Sec. 393. Mailable matter shall be divided into four classes: 

130 First. Written matter. 

Second. Periodical publications. 

Third. Miscellaneous printed matter. 

Fourth. Merchandise. 

11. Under the determination of the Postmaster General, the Call 
publication, as such, is not mailable in any class, although individual 
issues are receivable as mail, other than the second class, unless they 
are rendered unmailable by the contents of the particular issue. 

12. In considering whether a particular publication is entitled to 
the second class, the Postmaster General may take into consideration 
the past conduct of the publication to determine whether it is mail- 
able in any class, because mailability is a prerequisite to admission 
to the second class, and the general nature of the publication enters 
into the consideration of regularity of issue, identity as a newspaper, 
and tendency as a publication. 

13. The pleadings concede the publication of issues typified by ex¬ 
cerpts collected under paragraph 39 of the return. They further 
concede that it is the intention of petitioner to continue the general 
policy of the paper manifested by its typical matter. 

14. The petitioner is not entitled to the writ of mandamus as a 
matter of right, and its award in this case w’ould promote the avowed 
purpose of the petitioner to continue the dissemination through the 
second-class mail of a publication in its nature nonmailable, as such, 
under the guise of a technical legal right. 

15. Issues of the Call prior to the denial of the second-class privi¬ 
lege constitute the matter on which the Postmaster General acted, 

and issues subsequent to the denial of the privilege could not 

131 have entered into his judgment now under review. 

16. No renewal of the petitioner's application for the second- 
class privilege is shown by any allegation in the pleadings. 

IT. That no individual issues have been declared nonmailable since 
the denial of the privilege of the second class can not affect the action 
of the Postmaster General on the application involved in this case, 
but should be made the basis of a new application to the Postmaster 
General. 

John E. Laskey, 

Attorney of the United States in and for 

the District of Columbia. 

Seth Shepard, Esquire , 

A ttomey for Petitioner . 

Sir : Please take notice that the foregoing motion is calendared for 
hearing on Friday, the eighth day of October, 1920, at the opening 
of the court. 

' John E. Laskey, 

Attorney of the United States in and for 

the District of Columbia. 

Service accepted: 

Seth Shepard, 

10/5/20. 
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Demurrer . 

Filed October 6,1920. 

****** * 

Respondent, by John E. Laskey, attorney of the United States in 
and for the District of Columbia, having in open court de- 
132 murred ore tenus to the replication of the petitioner herein, 
here now says the said replication is bad in substance. 

John E. Laskey, 

Attorney for the United States in and for 

the District of Columbia . 

Note. —It will be argued at the hearing hereof that the replication 
is, in substance, a demurrer. 


Relator's reply to respondent?s motion for rehearing. 

Filed October 11, 1920. 

******* 

The seventeen points presented in respondent’s motion for rehear¬ 
ing are merely a repetition of the statements and arguments made 
by respondent at the trial of this cause. No new facts are shown to 
have been discovered; no new propositions of law are advanced. 
The motion, therefore, is merely a request that the court permit the 
reargument of questions already fully presented and argued, and 
already carefully considered and decided by the court. In support 
of the foregoing general objection to respondent’s motion, relator 
now offers its specific replies to the points specified, but with a pre¬ 
liminary analysis of the court’s memorandum opinion of August 
25,1920, to the end that the confusion caused by respondent’s seeming 
misconstruction of that opinion may be removed. 

The court’s opinion. 

The court very definitely states how this controversy originated— 
viz, through respondent’s “order * * * denying to the relator 

second-class mail privileges because of alleged violations of 
133 the espionage law in previously examined issues of the re¬ 
lator’s newspaper.” Now, that “order,” as the pleadings 
show and as the court clearly perceived, was an order denying a 
“ publication,” as a publication , classification as second-class mail. 
But the order was based on a previous examination of past “ issues ” 
of the “ publicationy Particular orders declaring existing “ issues ” 
nonmailable had previously been made, but such orders operated not 
on the publication as such, but on past issues that had an actual 
existence and which were consequently subject to the examination 
of the department. The validity of such special orders is not ques¬ 
tioned in this case. 

The “blanket order operated in future upon issues of a peri¬ 
odical publication not yet in existence, and consequently not yet 
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subject to the examination of the department.” A “blanket order” 
must necessarily so operate; and since it did, and must, so operate 
the court held that the u blanket order ” was unauthorized, as there 
was neither express nor implied authority granted by law to make 
such an order, “operating” as it did and must. Consequently, a 
second time the court characterized such an order as one “ denying 
second-class mail privileges for the future, to a periodical publi¬ 
cation because of alleged past violations of the statute in past issues 
of the periodical.” And consequently, a second time, the court 
points out the distinction between a blanket order denying classifi¬ 
cation to a publication, as such, and the usual postal orders declaring 
existing “ issues ” of that publication nonmailable. With respect to 
the power to issue such a blanket order “ the court can find no such 
authority in the statute” (court’s opinion). An application 

134 for second-class mail privileges must necessarily be one for 
future privileges; and such an application must necessarily be 

made in behalf of a “ periodical publication,” as the “ future issues” 
of the “ publication ” are not in existence. 

The court thus plainly says that respondent had no legal authority 
to deny the application of this “ periodical publication” to be classi¬ 
fied as such and hence entitled to second-class rates. The application 
should have been granted, and the court so decides. Particular 
“ issues ” of a publication as they come out can not possibly be en¬ 
titled to classification as second-class matter, for a particular issue 
is a mailable unit and can not conform to the first condition “ upon 
which a publication shall be admitted to the second class” (see 7306 
U. S. Comp. Stat.)—viz, that it “be regularly issued at stated in¬ 
tervals, as frequently as four times a year, and bear a date of issue 
and be numbered consecutively.” 

Having thus clearly shown that the application was the applica¬ 
tion of a publication for classification as a publication, the court 
carefully pointed out that the “ operation ” of an order denying 
the application necessarily affects the future separate “ issues ” of 
the publication. Consequent^ the court concludes by saying that 
it “will sign an order to the effect that such future issues of the 
paper as are mailable under the law shall be received and trans¬ 
mitted as second-class matter.” The respondent says he is without 
power to receive and transmit such issues as second-class matter 
because he is only empowered to transmit such issues as second class 
“ when the publication has been adjudged in advance to be mailable 
in the second class.” (Motion, par. 2.) And he says further 

135 (par. 8) that the “ court has not adjudged that the publication, 
as such, is entitled to the second-class privilege.” But that 

is exactly what the court has adjudged. The respondent has ap¬ 
parently reached his conclusion by isolating the last sentence of the 
court’s opinion, by ignoring the court’s previous statements and by 
overlooking the fact that in the last sentence of the opinion the 
court is speaking in terms of the “operation ” of the denial order of 
respondent. It is rather surprising that respondent should thus 
misconstrue the court’s language when, during the trial of this cause, 
respondent’s attorneys adopted a similar policy (for purposes of 
clarity, we suppose) and spoke in terms of “operation” about spe¬ 
cific “ issues.” 
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The court having thus held that the denial of an application for 
second classification of relator’s publication was unlawful will, and 
has said that he will, command respondent to act lawfully and 
classify the publication as the law requires. And with the care 
that is becoming to a judicial officer the court takes pains to point 
out that he does not intend to imply that he seeks to order the re¬ 
spondent to accept for mailing in the future any issue of the publi¬ 
cation that, in the discretion of respondent and after examination 
of the same, the respondent honestly believes to be nonmailable. 

The form of order which the relator has submitted to the court 
thus strictly conforms to the court’s ruling as expressed in the 
memorandum opinion of August 25. It commands respondent “to 
enter and admit the publication, known as The New York Call, to 
the second-class mail and to admit the same into the United States 
mails as mailable matter of the second class to be transposed at the 
rates prescribed by law for mailable matter of the second 

136 class.” This is the customary form of all such orders, and 
has been approved by the Supreme Court of the United States 

in similar cases. It operates only upon “such future issues of the 
paper as are mailable under the law.” The court, of course, presumes 
that each future issue offered for mailing will not contain nonmail¬ 
able matter, and it is relator’s duty to see that it does not. If by 
any chance a future issue should contain such matter that issue may 
then be declared nonmailable, and nonmailable as any class of mail 
matter. The declaration of nonmailability as to any issue of a 
paper is the legal exercise of the discretionary power of the Post¬ 
master General, and there is nothing in the court’s ruling or in the 
form of order submitted that would deprive him of that power. It 
is submitted, therefore, that the form of order offered by relator 
is one solely and simply “ to the effect that such future issues of the 
paper as are mailable under the law shall be received and trans¬ 
mitted as second-class matter.” 

Answers to respondent’s points. 

1. This is a mere statement of the fact that all applications for 
classification are applications for privileges that operate in the 
future. 

2. This statement is merely a request that the Postmaster General 
be permitted to avoid the operation of an order by a refusal to 
promulgate that order. Since the Postmaster General has refused 
to perform a mandatory duty and promulgate the order classifying 
relator’s publication, the court has been compelled to order him to 
make the order. Consquently relator’s publication is now classified 

as such and respondent has ample power “to receive and 

137 transmit ” future mailable issues at the appropriate rates. 
Because of the form of the statement in this paragraph it 

should be pointed out that a “ publication ” is not “ adjudged in 
advance to be mailable in the second class.” It is adjudged to be 
classifiable in the second class and, having been thus classified, its 
separate issues from time to time are scrutinized as to their respec¬ 
tive mailability. 

3. The classification of mail matter has been made by Congress 
which has specifically prescribed the conditions which entitle this 
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or that kind of matter to this or that classification and consequently 
to higher or lower rates. Where the four conditions prerequisite 
to classification as second-class matter have been found by the Post¬ 
master General to exist (and their existence in this case has been ad¬ 
mitted) no discretion is left in the Postmaster General and it is 
mandatory that he classify the publication as a second-class publica¬ 
tion and thus carry out the expressed will of Congress. This point 
was fully argued on the trial of the case. 

4. No objection. 

5. This proceeding invokes a test of the power of the Postmaster 
General to deny an application for second-class privileges when the 
statutory conditions have all been complied with. And when, not¬ 
withstanding the existence of the conditions, the Postmaster General 
denies the application for classification, such denial necessarily 
“ operates ” upon “ future issues of a periodical publication not 
yet in existence.” 

6. This was stated more specifically at the trial of the case. The 
denial of second-class privileges to a publication will, of course, 
have the effect of excluding its future individual issues from the sec¬ 
ond-class privileges, the privileges consisting of lower rates. 

138 But it is not only unlawful to thus reach out in advance and 
condemn future individual issues; it is unnecessary as well, 

because if and when the issues appear with nonmailable matter the 
individual issues can be excluded from any class of the mails by the 
usual postal order. There is, of course, nothing in the law that gives 
the respondent power to prejudge the mailability of future issues 
by denying in advance a 'publication's absolute right to classification . 

7. Petitioner will be content with any order that carries out the 
judgment of the court as expressed in its opinion. An order couched 
in the words quoted which form only a part of the opinion would 
ignore the complete judgment of the court, and would, apart from 
the opinion, convey an inadequate expression of the court’s judg¬ 
ment, which would be confusing to an appellate court if the case 
were appealed. The court has held that respondent can not lawfully 
hold that the “ publication as such ” is not within the second class. 
Such a holding bv respondent would “ operate ” on future issues, 
only and necessarily, and the nonmailability of future “ issues ” can 
not be determined in advance. It is a physical impossibility. 

8. Answered specifically in our preliminary comments. 

9. The espionage act, the obscene-matter act, the lottery act, etc., 
all relate to “ mailable matter” and to physically existing “ issues.” 
They have no relation to classification and nothing can be found in 
the postal laws to so indicate. This was very thoroughly argued in 
the trial of the case. 

10. No objection. 

11. If the Postmaster General has held that the Call publica- 

139 tion, as such, is not mailable in any class, then he has exceeded 
his statutory power. This is the essence of the court’s opinion 

and was the principal question argued at the trial. Under the law 
the respondent’s decisions as to mailability must relate to physically 
existing issues and not to publications , as such, the contents ot whose 
future issues no one can know in advance. Has the Postmaster Gen¬ 
eral the power to now declare the next Christmas issue of the Call 
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nonmailable matter by declaring in advance that the Call as a publi¬ 
cation is nonmailable in the second class at second-class rates? This 
is what he did. 

12. “ Mailability is a prerequisite to admission to the second class,” 
or to any other class for that matter, but it is a prerequisite to the 
admission of a physically existing issue of a publication that has been 
previously classified, flow can the “ past conduct ” or the “ tend¬ 
ency ” of a publication determine the mailability or nonmailability 
of an issue not yet published? We find no law that enables the 
Postmaster General to put a perpetual injunction on a publication’s 
future use of the mails because the Postmaster General does not like 
the tendency or policy of the paper. We w T on’t here repeat the 
arguments made on this point at the trial. 

13. The pleadings made no such concession. The policy of the 
Call is “ socialist ” in character and will no doubt remain “ socialist.” 

14. A conclusion of law requested from the court at the trial and 
refused. It was amply rebutted then and by the preceding pages 
of this answer. 

15 and 16. The denial of relator’s application occurred after the 
petition in this case was filed. 

17. Would respondent have the Call file a new applica- 
140 tion during the pendency of these proceedings while respond¬ 
ent continues persistently to announce in advance that the 
Call’s “tendency” prevents it from enjoying the low rates of the 
second class? 

The motion should be overruled. 

Seth Shepard, 
Attorney for Relator. 


Supreme Court of the District of Columbia. 

Tuesday, October 12,1920. 

« 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

Before Justice Hitz. 

******* 

The above case came on to be heard upon the pleadings upon which 
issue was joined and after argument by counsel was submitted to the 
court, whereupon, the same being considered, it is this 12th day of 
October, 1920, ordered that the prayers of the petition be and the 
same are hereby granted and the writ of mandamus be issued herein 
directed to the respondent commanding him to enter and admit the 
publication, known as The New York Call, to the second-class mail 
and to admit the same into the United States mails as mailable 
matter of the second class to be transported at the rates prescribed 
by law for mailable matter of the second class as prayed. 

Further, that the petitioner recover from the respondent the costs 
of suit and have judgment therefor as the same are taxed by the 
clerk. 

From the foregoing judgment respondent on the day aforesaid 
notes an appeal to the Court of Appeals of the District of 
141 Columbia, and the same is hereby allowed; said appeal to 
operate as a supersedeas. 
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Memorandum. 


November 15,1920. 

Time to file transcript of record extended to and including Decem¬ 
ber 20, 1920. 


Assignment of errors. 

Filed December 11, 1920. 

* * * * * * * 

Now comes the respondent, by his attorneys, and files the follow¬ 
ing assignment of errors: 

1. The court erred in holding that the facts stated in the petition 
for mandamus were sufficient to justify the issuance of the writ. 

2. The court erred in ordering the issuance of the writ of man¬ 
damus commanding the respondent to vacate, rescind, and annul the 
order theretofore made by the respondent denying the use of the 
mails as second-class matter to the petitioner for its publication. 

3. The court erred in ordering the issuance of the writ of man¬ 
damus commanding the respondent to enter and admit The New 
York Call publication to the second-class mail. 

4. The court erred in ordering the issuance of the writ of man¬ 
damus commanding the respondent to admit The New York Call 
publication into the United States mails as mailable matter of the 
second class, to be transported at the rates prescribed by law for 

mailable matter of the second class. 

142 5. The court erred in not holding that the granting or refus¬ 

ing or the revoking of the second-class mailing privilege to a 
publication, as such, involves the exercise of a lawful discretion by 
the Postmaster General, which exercise of discretion if reasonable, 
is not reviewable by the courts. 

6. The court erred in not holding that the Postmaster General, in 
determining whether the publication is entitled to the second-class 
mailing privilege, may take into consideration the contents of the 
publication in the past as such contents had affected its mailability 
in any and every class, as well as the general nature of the publica¬ 
tion with respect to regularity of issue and its attributes as a periodi¬ 
cal publication within the meaning of the act authorizing the second- 
class mailing privilege. 

7. The court erred in not holding that the law permits no matter 
to receive the second-class mailing privilege which is not mailable 
in anv of the four classifications of mail matter. 

8. The court erred in holding that The New York Call publication, 
as such, is entitled to the second-class mailing privilege irrespective 
of the fact that the Postmaster General had Found, as a fact, in the 
exercise of his official and lawful discretion, the correctness of which 
finding has not been questioned in this proceeding, that various issues 
of that publication covering a long period of time had contained non¬ 
mailable matter. 

9. The court erred in failing to rule and hold that the Postmaster • 
General was authorized to reFuse the second-class mailing privilege 
to The New York Call publication, in view of the Postmaster Gen- 
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eral’s findings, and of the avowed purpose of the petitioner to 
143 continue the past policy of the publication, with respect to the 
character of the matter it publishes as set forth in the plead¬ 


ings. 


10. The court erred in refusing to hold that the petitioner was not 
entitled to the extraordinary writ of mandamus, in view of the past 
policy of the petitioner’s publication as found by the Postmaster 
General, and its avowed purpose to continue such policy, as set forth 
in the pleadings. 


John E. Laskey, 
Attorney of the United States 
in and for the District of Columbia . 
Chas. W. Arth, 

Assistant Attorney of the United States 

in and for the District of Columbia. 


Service of copy acknowledged this 11th day of December, A. D. 


1920. 


Seth Shepard, 
Attorney for Petitioner. 


Memorandum. 

December 15, 1920. 

Time to file transcript of record extended to and including Janu¬ 
ary 20, 1921. 

Designation of record. 

Filed January 4, 1921. 

#•**♦** 

The clerk will please prepare the transcript of record on appeal 
in this cause, and include therein the following: 

1. Petition of relator. 

2. Rule to show cause. 

3. Answer to rule. 

^144 4. Reply of relators to answer of respondent. 

5. Stipulation of counsel. 

6. Memorandum by the court. 

7. Motion of respondent for rehearing. 

8. Demurrer to replication to respondent’s answer. 

9. Relator’s reply to respondent’s motion for a rehearing. 

10. Order of the court directing the writ of mandamus to issue 
as prayed. 

11. Notice of appeal, to operate as a supersedeas. 

12. Assignments of error. 

13. This designation. 

John E. Laskey, 

Attorney of the United States in 
and for the District of Columbia. 

Copy of this designation received by relator’s counsel this 4th 
day of Jan., A. D. 1921. 

iSeth Shepard, 

A tty. for Relator. 
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145 Supreme Court of the District of Columbia. 

United States of America, 1 , 

District of Columbia. 

I, Morgan H. Beach, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered 
from 1 to 144, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 63134 at law, 
wherein The United States of America, x rl. The Workingmen’s 
Cooperative Publishing Association is relator, and Albert S. 
Burleson, Postmaster General of the United States is respondent, 
as the same remains upon the files and of record in said court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said district, this 
13th day of January, 1921. 

[seal.] Morgan H. Beach, 

aip T b 

By E. W. Williams, 

Asst. Clerk. 

[Indorsed on back: District of Columbia Supreme Court. No. 
3494. Albert S. Burleson, Postmaster General, &c., appellant, vs. 
The United States of America, ex rel. The Workingmen’s Coopera¬ 
tive Association. Court of Appeals, District of Columbia. Filed 
Jan. 18,1921. Henry W. Hodges, clerk.] 
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In the Court of Appeals, District of 

Columbia. 


January Term, 1921. 


Albert S. Burleson, Postmaster" 
General of the United States, 
appellant, 

v. 

The United States of America, 
ex rel., The Workingmen’s Coop¬ 
erative Publishing Association, 
appellee. ^ 


No. 3494. No. 
13, Special 
Calendar. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

The appellee, as relator, petitioned the Supreme 
Court of the District of Columbia for a writ of man¬ 
damus to require the Postmaster General to restore 
the newspaper called the New York Call to the privi¬ 
lege of transportation in the mails as second-class 
matter, and this appeal is from an order, which, in 
effect, though not in express terms, overruled appel¬ 
lant’s demurrer to the appellee’s replication which 

(i) 
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appellant argued was in substance a demurrer, by 
granting the writ of mandamus and directing the 
appellant to enter and admit the said publication to 
the second-class mails; the appeal operating as a 
supersedeas. 

The New York Call was received and circulated in 
the mails of the United States as second-class matter 
under a permit, issued upon the request of the appel¬ 
lee, which contained a provision that “ the authority 
herein given is revocable upon determination by the 
department that the publication does not conform to 
the law,” and that after a notice to show cause and 
hearing, the said permit was revoked on or about 
November 13, 1917, on the ground that the publica¬ 
tion was not a “ newspaper or other periodical pub¬ 
lication” within the meaning of the law governing 
mailable matter of the second-class, it being in con¬ 
flict with the act of Congress, approved June 15, 1917, 
commonly known as the espionage act. 

The case being presented on demurrer, the aver¬ 
ments of the answer stand as true, and the questions 
for decision here are whether, on the facts stated in 
the answer, the court will review the judgment of the 
Postmaster General, and, if so, whether, on the facts 
stated in the answer, the Postmaster General should 
be required to revoke the order excluding the ap¬ 
pellee’s paper from the second-class privilege. 


/ 
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THE LAW. 

The espionage act, Title I, provides: 

Section 3 . Whoever, when the United States 
is at war, shall willfully make or convey false 
reports or false statements with intent to in¬ 
terfere with the operation or success of the 
military or naval forces of the United States or 
to promote the success of its enemies and who¬ 
ever, when the United States is at war, shall 
willfully cause or attempt to cause insubordi¬ 
nation, disloyalty, mutiny, or refusal of duty, 
in the military or naval forces of the United 
States, or shall willfully obstruct the recruiting 
or enlistment service of the United States, to 
the injury of the service or of the United States, 
shall be punished by a fine of not more than 
$10,000 or imprisonment for not more than 
twenty years, or both. 

Title XII, of the same act provides: 

Section 1 . Every letter, writing, circular, 
postal card, picture, print, engraving, photo¬ 
graph, newspaper, pamphlet, book, or other 
publication, matter, or thing, of any kind, in 
violation of any of the provisions of this Act, 
is hereby declared to be nonmailable matter 
and shall not be conveyed in the mails or de- 
livered from any post office or by any letter 
carrier. * * * 

Section 2. Every letter, writing, circular, 
postal card, picture, print, engraving, photo¬ 
graph, newspaper, pamphlet, book, or other 
publication, matter, or thing, of any kind, con¬ 
taining any matter advocating or urging trea¬ 
sons, insurrection, or forcible resistance to any 
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law of the United States, is hereby declared to 
be nonmailable. 

Section 3874 R. S., act of March 3, 1879, c. 180, 
20 St., 358, section 7, provides: 

That mailable matter shall be divided into 
four classes: 

First, written matter; 

Second, periodical publications; 

Third, miscellaneous printed matter; 

Fourth, merchandise. 

^ 

Sec. 10. That mailable (appellant’s italics) 
matter of the second class shall embrace all 
newspapers and other periodical publications 
which are issued at stated intervals, and as 
frequently as four times a year and are within 
the conditions named in section twelve and 
fourteen. 

wMm v* / 

Sec. 12. That matter of the second class 
may be examined at the offic e of mailing, and 
if found to contain matter which is subject to a 
higher rate of postage, such matter shall be 
charged with postage at the rate to which the 
enclosed matter is subject: Provided , That 
nothing herein contained shall be so construed 
as to prohibit the insertion in periodicals of 
advertisements attached permanently to the 
same. 

^1/ v f ^ 

Sec. 14. That the conditions upon which a 
publication shall be admitted to the second 
class are as follows: 

First. It must regularly be issued at stated 
intervals, as frequently as four times a year, 






i> 
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and bear a date of issue, and be numbered con¬ 
secutively. 

Second. It must be issued from a known 
office of publication. 

Third. It must be formed of printed paper 
sheets, without board, cloth, leather, or other 
substantial binding, such as distinguish printed 
books for preservation from periodical publi¬ 
cations. 

Fourth. It must be originated and published 
for the dissemination of information of a public 
character, or devoted to literature, the sciences, 
arts, or some special industry, and having a 
legitimate list of subscribers: Provided , how¬ 
ever, That nothing herein contained shall be so 
construed as to admit to the second class rate 
regular publications designed primarily for ad¬ 
vertising purposes, or for free circulation, or 
for circulation at nominal rates. 

The act of March 3, 1901, 31 Stat., c. 851, 1107, 
provides that: 

When any publication has been accorded 
second-class mail privileges, the same shall not 
be suspended or annulled until a hearing shall 
have been granted to the parties interested. 

The Postmaster General has delegated to the Third 
Assistant Postmaster General the duty of classifying 
mail matter by the following regulations: 

To the Third Assistant Postmaster General 
are assigned * * * the classification of 
mail matter. (P. L. & R. Ed., 1913, sec. 13, 
p. 26; vide generally P. L. & R., 1913, title 
“ Second-class matter.”) 
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APPELLEE VIOLATED THE ESPIONAGE ACT. 

The primary question in this case is, did the New 
York Call violate section 3 of Title I of the espionage 
a°t hereinbefore mentioned ? Did it (a) make or 
convey false reports or false statements with intent 
to interfere with the operation or success of the mili¬ 
tary or naval forces of the United States or promote 
t^e success of its enemies, or (b) willfully cause or 
attempt to cause insubordination, disloyalty, mutiny, 
or refusal of duty in the military or naval forces of 
the United States, or (c) willfully obstruct the recruit¬ 
ing or enlistment servic e of the United States'? 

As to the meaning of and construction to be placed 
upon these three classes of offenses it should be 
observed that to fall within the first class, a statement 
must be false and may be intended to reach any per¬ 
son whose action might be a factor in the success of the 

United States in the war. This class is the onlv one 

%/ 

in which the truth or falsity of the statement is an 
element of the offense, so that if the matter con¬ 
tained in appellee’s paper violated the second and 
third class of offenses under the act the truth or 
falsity of such a statement is irrelevant. 

The matter contained in the extracts from the Call 
set forth in the answer is full of false statements. 
The court must take judicial notice of the falsity of 
the statements on at least one topic, i. e., that this 
war was declared by the United States solely and 
exclusively for the purpose of protecting the bonds of 
allied countries held by Morgan and other bankers 
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and the profits of the munition makers. This state¬ 
ment of reason for the declaration of war is in com¬ 
plete contradiction to the resolution of Congress 
which declared: 

“ That the state of war betw een the United 
States and the Imperial German Government 
w hich has thus been thrust upon the United 
States is hereby declared,” 

and to the statement of the President in his war 
message, which pointed out to the Congress as reasons 
why the said resolution should be adopted that the 
German Empire had made war upon the United 
States by sinking our ships and taking the lives of our 
citizens, in violation of accepted principles of inter¬ 
national law; that the declaration of Germany for 
unrestricted submarine warfare was not only an 
attack upon the United States, in violation of 
international law r , but a demonstration that the peace 
of the w r orld w^as necessarily in danger from the 
existence of an autocratic government w T hich did not 
abide by international law, and that therefore the 
world could not be safe for democracy unless the 
United States successfully accepted the challenge. 
Needless to say, not a word about Morgan’s bonds 
or munition makers’ profits. 

The legislative and executive branches of the Gov¬ 
ernment thus solemnly stated the causes of the war. 
Can the judiciary hesitate about accepting them as 
true and properly branding the Call’s statements? 

What legitimate purpose could be subserved by 
the publishing of such false statements? Can it be 

37353-21 - 2 
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doubted that the statements tended to interfere with 
the operation and success of the military forces of 
the United States and to promote the success of its 
enemies? ' If that be their obvious tendency, as we 
shall hereafter point out, then the intent to accom¬ 
plish those ends is established and the publication is 
criminal and not mailable. 

The second class of offenses denounced by statute 
is attempts to cause insubordination, disloyalty, 
mutiny, or refusal of duty in the military or naval 
service of the United States. While such attempt 
could be made by publication as well as by act the 
publication would have to be intended to reach mem¬ 
bers of the military or naval establishments to predi¬ 
cate an attempt on them. As no such averment is 
contained in the pleadings, no attempt will be made 
to establish such an offense. 

The third class of offenses declared by the act 
is the willful obstruction of the recruiting or en¬ 
listment service of the United States, to the injury 
of the service or of the United States. The mean¬ 
ing of this language is clearly set forth in the de¬ 
cision in a similar case known as the Masses case. 

“If the natural and reasonable effect of what 
is said is to encourage resistance to a law, and 
the words are used in an endeavor to persuade 
to resistance, it is immaterial that the duty to 
resist is not mentioned, or the interest of the 
persons addressed in resistance is not suggested. 
That one may wilfully obstruct the enlistment 
service, without advising in direct language 
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against enlistments, and without stating that 
to refrain from enlistment is a duty or in one’s 
interest, seems to us too plain for controversy. 
To obstruct the recruiting or enlistment serv¬ 
ice, within the meaning of the statute, it is not 
necessary that there should be a physical ob¬ 
struction. Anything which impedes, hinders, 
retards, restrains, or puts an obstacle in the 
way of recruiting is sufficient.” ( Masses Pub. 
Co. v. Patten , Postmaster , 246 Fed. 24, 38.) 

See also: 

Schenck v. U. S. y 249 U. S. 47. 

Frohwerk v. U. S., id. 204. 

Debs v. U. S.y id. 211. 

Abrams v. U. S. y 250 U. S. 616. 

Schaefer v. U. S. f 251 U. S. 466. 

Any utterance, therefore, whose natural effect is to 
retard or increase the difficulties of the process of 
raising an army or navy adequate for a successful 
prosecution of the war would constitute a violation of 
this clause of the espionage law. 

The extracts from the appellee’s publication set 
forth in the answer speak for themselves. Running 
through all of them, permeating all of them, and con¬ 
necting all of them, there is a main, general, or prin¬ 
cipal theme that the war was entered into by the 
United States to save the bonds of the allied countries 
held by Morgan and his Wall Street associates; that 
this was the purpose of the war, and the statement 
of any other purpose is false and a piece of fraud and 
hypocrisy; that the war is for the big capitalists and 
for them alone, and that the President and Congress 
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of the United States acted simply as the agents or 
tools of these big capitalists, including the munition 
makers; that not only was the war begun exclusively 
for the money profits of these big capitalists, but it is 
being continued exclusively for that purpose; that 
these big capitalists do not themselves do the fighting, 
but use the workers, that is, the working men, to do 
the fighting and the suffering and the dying, so that 
these big capitalists can continue their profits by 
means of this fighting and suffering and dying; that 
there is an attempt to fool the workers into fighting 
and dying gladly by fraudulently and hypocritically 
telling them that this is a war for democracy; that not 
only is it a war solely and exclusively for plutocracy, 
but, in order to fight the war for the big capitalists, 
democracy is being deliberately suppressed and de¬ 
stroyed in the United States. This theme is forcibly, 
cleverly, brutally, and unmistakably set forth in page 
after page of the appellee’s paper. 

As the court well knows, and is expressly set forth 
in the answer, and must therefore be accepted as fact 
in this review, this theme, with its various variations, 
was being put forth from day to day during the period 
when the United States was engaged in raising its 
Army and Navy to war strength. The Navy was 
being raised to war strength solely by means of vol¬ 
untary enlistments; the Army by both voluntary en¬ 
listments and draft. The speed and efficiency with 
which the draft could be executed would depend upon 
the number of exemptions claimed and the zeal w ith 
which the exemptions would be supported and fought 



11 


for. Therefore, any utterance which would have a 
tendency to reduce the voluntary enlistments or to 
increase the number and vigor of the exemption claims 
would inevitably impede and retard, and therefore ob¬ 
struct the recruiting and enlistment service. The 
greater number of men called upon for enlistment or 
draft to join the military or naval forces must neces¬ 
sarily come from the greater number of the popula¬ 
tion, namely, the working class. Utterances, there¬ 
fore, likely to reach large numbers of the working class 
and to influence them against voluntary enlistment 
or in favor of exemption claims, would necessarily 
tend to impede and obstruct the recruiting and enlist¬ 
ment service. 

The appellee alleges in his petition that the New 
York Call always has been, and still is, the organ of 
the Socialist Party, and of the labor movement, and 
it follows that the paper was daily reaching, or in¬ 
tended to reach, large numbers of men eligible, by 
reason of age, to military or naval service. To tell 
these men that they are but cannon fodder to serve a 
struggle of money kings for money profits, and that 
they would be fools to believe that the war had any 
other or less sordid reasons for existence, played 
upon daily with cleverness and bitterness, obviously 
would cause many of them to go so far as to resist the 
draft, and would cause large numbers of them to 
withhold themselves from voluntarv enlistment, and 
retard the draft services by increasing the claims for 
exemption and increasing the aggressiveness with 
which these claims would be supported. To redu e 
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the fighting effectiveness of the United States in this 
war was the obvious result and the obvious purpose 
of the persistent, repeated presentation of the theme 
by the Call. What legitimate motive could it have 
had to fill its columns with this theme day after day 
during the very period when all the energies of the 
Government were enlisted in the raising of an ade¬ 
quate Army and Navy? Taking, therefore, the 
meaning of “ obstruct,” as laid down by the Circuit 
Court of Appeals in the Masses Publishing Company 
case and applying that definition to the matter con¬ 
tained in the appellee’s publication, the court must 
inevitably come to the conclusion that the appellee’s 
publication continually and consistently committed 
at least the third offense denounced by the espionage 
law, and that it thereby became nonmailable under 
the law. 

The record in this case establishes the fact of the 
continuous violation of the espionage act from day 
to day by this publication. It is immaterial whether 
or not each of its issues were examined, declared un¬ 
mailable, and prevented from passing through the 
mails. The matter carried by the various issues is 
now before the court with the ruling of the Postmaster 
General thereon in annuling the second-class mailing 
privilege of the publication in question. It is mani¬ 
fest that as a matter of fact it was impossible for the 
postal establishment without vast additions to its 

4 

force to locate and withdraw from the mails all of the 
millions of pieces of nonmailable matter placed therein 
during this war. 
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For judicial support of this argument the attention 
of the court is invited to the following excerpts from 
decisions in other cases involving violations of the 
espionage law, and particularly those relating to the 
dissemination of newspapers or other printed matter 
or the making of speeches, to the end that compari¬ 
son may be made between the matter contained in 
such decisions and the various articles set out in the 
record in this case. 

In the United States District Court for the Northern 
District of New York, in the case of United States v. 
Clinton H. Pierce et al. (245 Fed. 878), the court up¬ 
held a conviction for violating the espionage law by 
distributing a pamphlet entitled “The Price We Pay.” 
The chief analogy to the present case is found in the 
last section of the “Price We Pay,” No. 7, containing 
the following: 

“This war is to determine the question, 
whether the chambers of commerce of the 
allied nations or of the Central Empires have 
the superior right to exploit undeveloped 
countries. 

“It is to determine whether interest, divi¬ 
dends and profits, shall be paid to investors 
speaking German or to those speaking English 
and French. 

“Our entry into it was determined by the 
certainty that if the Allies do not win, J. P. 
Morgan’s loans to the Allies will be repudiated, 
and those American investors who bit on his 
promises would be hooked.” 
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In the case of United States v. Daniel H. Wallace, in 
the District Court for the Southern District of Iowa, 
one of the things which Wallace was accused of having 
said was, that the soldier was made a hero of when he 
left, but that when he came back he was a bum, and 
the asylums would be filled with them and that the 
soldiers were giving their lives for the capitalists, 
that being the very idea which permeates the appel¬ 
lee’s publication. We have above given some of the 
extracts which show this idea, that the war is for the 
capitalists and that the workers are simply the fooled 
victims. 

In the Wallace case the court left such utterances 
for the jury to say whether or not they would have 
the effect of causing insubordination, disloyalty, 
mutiny, or refusal of duty, or obstruct the recruiting 
and enlistment service. If the case of Wallace’s 
speech was a case for the jury, how much more was 
the case of the New York Call a case for the Post¬ 
master General. 

In the case of the Jeffersonian Pub. Co. v. West, 
Postmaster (245 Fed. 585), District Judge Speer con¬ 
sidered accusations to the effect that democracy had 
been destroyed in this country by the conscription 
act, that President Wilson had become a kaiser and 
that Congress had confiscated the liberty and lives 
of American boys, as sufficient to constitute a viola¬ 
tion of the espionage act, and to justify a revocation 
of second-class privileges. 

The court will see that the statements of the appel¬ 
lee’s paper are vastly stronger accusations and state- 
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ments of this idea of the falsity of any claim that the 
war is for democracy than were contained in the 
Jeffersonian; and, if a United States court felt that 
there was sufficient in the Jeffersonian to warrant a 
withdrawal of second-class mailing privileges, surely 
this court can not feel that the Postmaster General 
acted without sufficient reason when he applied the 
espionage law to the appellee. 

The decision of the Court of Appeals, Second 
Circuit, in the case of the Masses Publishing Co. v. 
Patten , Postmaster , 246 Fed. 24, is absolutely and 
conclusively against appellee upon all issues in the 
case at bar. The Circuit Court of Appeals overruled 
the decision of the trial judge, who thought that the 
matter contained in the Masses case could not be 
held to violate the espionage law. The Circuit 
Court of Appeals thought differently, and felt that 
the matter contained in the Masses was of a nature 
which anyone might honestly and reasonably con¬ 
sider would tend to obstruct the recruiting and 
enlistment service. If the Circuit Court of Appeals 
could feel that way about the Masses , then surely 
the very much stronger and more bitter and more 
inciting matter contained in the appellee’s paper 
was of a nature which a Postmaster General might 
with all honesty and reasonableness deem to be in 
violation of the espionage law. In that suit the 
court discussed four articles and four cartoons. 
The four articles are entitled: “A Question,” “A 
Tribute,” “Conscientious Objectors,” and “Friends 
of American Freedom.” They all consist of an 

37353-21-3 
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idealizing and glorification of conscientious objectors, 
referring particularly to Emma Goldman and Alex¬ 
ander Berkman, who had been convicted for inciting 
persons not to register under the conscription act, 
and to the English objectors who had gone to prison 
for refusing to serve. They are articles couched in 
comparatively gentle language and contain little 
incitement, yet the Circuit Court of Appeals felt that 
even this comparatively gentle glorification of those 
who refused to serve in the armed forces of their 
country for conscientious motives, would tend to 
obstruct the recruiting and enlistment service by 
suggesting to others that they should also withhold 
their services from their country. A far larger 
number of people would be reached by these sugges¬ 
tions of the appellee’s paper than by the articles of 
the Masses. So if the Circuit Court of Appeals 
found these articles to be a violation of the espionage 
act or justification for the revocation of mailing 
privileges, a fortiori this would be true of appellee’s 
paper. 

To come now to the cartoons which were also a 
subject of discussion in this Masses case. The first 
of these cartoons was the “ Liberty Bell.” This, in 
and of itself, the court said, did not constitute a 
violation of the espionage law. The next cartoon 
was that entitled “ Conscription,” showing Youth, 
Labor, and Democracy chained to a cannon, with 
Motherhood frantically weeping. As will appear 
from page 14 of the opinion of the court, this cartoon 
was interpreted as saying: “This law murders 
youth, enslaves labor to its misery, drives woman- 
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hood into utter despair and agony, and takes away 
from democracy its freedom/’ The court said that 
the language of this cartoon suggested disloyalty, 
and its effect would be to interfere with enlistment. 

The foregoing cases are not all of the cases that 
have been decided by the courts under the espionage 
law, but they are the cases which furnish the best 
analogies to the sort of matter that was contained in 
the appellee’s publication as set forth in the answer; 
and the two decisions relating to the Masses com¬ 
pletely dispose of every issue raised or which could 
possibly be raised by the appellee. 

DENIAL OF THE SECOND-CLASS MAILING PRIVILEGE TO 

THE PUBLICATION OF THE APPELLEE WAS AUTHORIZED 

BY LAW. 

(a) All second-class matter must be mailable. 

(b) Second-class matter must have continuity of 
issue. 

(c) Second-class matter must be published for the 
dissemination of information of a public character, 
or else come within the special conditions enumerated 
in the statute. 

(a) All second-class matter must be mailable. 

The use of the mails is limited to certain classes 
of matter. These classes are fixed by section 3875 R. 
S., act of March 3, 1879, c. 180, 20 St., 358, section 
7, as follows: 

That mailable (appellant’s italics) matter shall 
be divided into four classes: 

First, written matter; 

Second, periodical publication; 

Third, miscellaneous printed matter; 

Fourth, merchandise. 
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Sec. 10. That mailable (appellant’s italics) 
matter of the second class shall embrace all 
newspapers and other periodical publications 
which are issued at stated intervals, and as 
frequently as four times a year, and are within 
the conditions named in sections twelve and 
fourteen. 

In order to come within the statutory privilege of 
enjoying classification as second-class matter, or in 
fact as any class of mail matter, the matter offered 
must in fact be mailable under some law. Unless it 
enjoys this status it is not assignable to any class of 
mail matter, for the law of classification by its own 
express terms can operate only upon mailable matter. 
The several classes of mailable matter are distinguish¬ 
able from each other by their various characteristics, 
but matter of the first, third, and fourth classes is 
markedly distinguished from second-class matter, in 
that second-class matter covers not individual items 
of mail in existence, but matter conforming to cer¬ 
tain requirements fixed in advance of the actual pro¬ 
duction of the matter, and the individual issues must 
continuously conform to the conditions fixed for that 
class. As a consequence a permit granting the second- 
class privilege must of necessity be based upon 
sample issues of the publication meeting the require¬ 
ments of the statute, although the permit, grant¬ 
ing the second-class privilege must of course act 
in futuro. For that reason the Postmaster General 
is given authority by law to revoke second-class mail 
permits when he finds that the conditions which are 
sine qua non have ceased to be complied with. In 









the very nature of things, in the revocation of a per¬ 
mit the Postmaster General could in no case deter¬ 
mine what a publication would do with respect to 
compliance with the law’ authorizing its permit except 
from samples of issues w r hich had already been pub¬ 
lished. So when in the instant case the New York 
Call, as established by the record from day to day, 
offered, under the generous terms of the second-class 
permit, nonmailable matter, the blanket right of that 
paper to the second-class privilege necessarily came 
into question, for if the individual issues of the paper 
are indubitably nonmailable, such nonmailability can 
not be divorced from them when considering them in 
the aggregate. Reversing the process, if a publication 
at the time of its application for a permit presented 
so many nonmailable numbers to the department 
with an application for the second-class privilege the 
permit could not be granted, as the matter would not 
comply w ith the very first essential to such classifica¬ 
tion; that is, that it must be mailable. Nor does it 
help the case of the appellee that it once enjoyed the 
privilege, for the law^ expressly reserves to the Post¬ 
master General the right to revoke the privilege when 
the circumstances warrant such revocation. The ap¬ 
pellee received no vested right to have its publication 
received as second-class mail by reason of the permit 
granted it. The permit itself contained the proviso 
that it should be “ revocable upon determination by 
the department that the publication does not con¬ 
form to law,” and it is contended here that the deter¬ 
mination has been made as provided by law. 
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(b) Second-class matter must have continuity of 

issue. 

So many of the individual issues of the appellee’s 
publication having been found unmailable its status 
as a continuous publication became affected. For 
how can issues manifestly in violation of law be set 
up as sufficient to preserve that continuity of issue 
required by the law to bring the case within the 
terms of the classification act requiring continuity 
of issue. (First condition, sec. 14, act of March 3, 
1879, quoted above.) This has been the view of the 
Post Office Department from the passage of the 
classification act and the continuity of issue of a 
publication has been uniformly held to have been 
broken where issues in violation of law have been 
published. And this even though individual issues 
here and there might, if considered alone, be deter¬ 
mined to be mailable if the matter carried was 
disassociated from the clearly nonmailable matter 
in other issues. In this connection attention is 
invited to the decision of the District Court for the 
Southern District of New York in the Masses case, 
see appendix hereto, in which the court said: 

The hearing which the law requires to be 
given before a second-class privilege can be 
revoked would indicate that the past conduct 
of the magazine may be taken into account. 
Clearly the Masses in several of its recent 
issues violated the Espionage Act and upon 
this ground might properly be deprived of its 
privilege. The position of the Postmaster 
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General that the privilege might be revoked 
because a magazine which published unlawful 
matter in some of its issues was not regularly 
issued within the meaning of the statute 
seems not unreasonable. That which must 
be regularly issued is a lawful magazine. If 
the publication contains matter in violation 
of law, it ceases to be a mailable publication 
at all, and hence can lay no claim to regularity 
of issue. 

(See also Jeffersonian Pub. Co. v. Ilcs2, 245 Fed. 
585.) 

(c) Second-class matter must be published for the 
dissemination of information of a public character, 
or else come within the special conditions enumer¬ 
ated in the statute. 

There is no claim here, nor could such a claim be 
established, that the New York Call is devoted to 
literature, the sciences, arts, or some special industry, 
such as are referred to in the law; consequently in 
order to comply with the fourth condition of sec¬ 
tion 14 of the act of March 3, 1879 (20 Stat. 359), 
the paper “must be originated and published for the 
dissemination of information of a public character.” 

As we have attempted to show elsewhere in this 
brief, discretion has been lawfully vested by Congress 
in the Postmaster General to do two things of vital 
import in this case. The first is to determine when 
publications comply, or cease to comply, with condi¬ 
tions authorizing the enjoyment of the second-class 
privilege; and, second, the determination of non- 
mailabilitv of matter because violative of the espio¬ 
nage act. 
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The question then naturally presents itself: Did 
not the publication, in its daily misrepresentations as 
to the cause of the war as stated by the President and 
Congress and by its repeated efforts through the 
printed word to interfere with the conduct of the war 
in a manner prohibited by Congress, <. ease to be “pub¬ 
lished for the dissemination of information of a public 
character ” within the meaning of the act, and assume 
a diametrically opposite character by becoming an 
agent for the dissemination of the seeds of disloyalty, 
insubordination, mutiny, etc., which Congress by 
solemn enactment had declared to be against the 
public policy of this nation; indeed had in positive 
and specific terms declared such matter to be non¬ 
mailable and prohibited its carriage or delivery by 
the postal agencies of the Government, as well as 
stamped its dissemination as a crime indictable and 
punishable as a serious offense against the Nation 
itself ? 

Permitting the transportation through the mails 
of matter at the second-class rate—that is, at a 
small fraction of the actual cost of its handling to the 
Postal Service—is not, in theory, for the benefit of 
the publishers of the newspapers, though they do 
profit thereby, but it is a public charge upon the 
revenue of the Government to the end that the gen¬ 
eral public may receive as inexpensively as possible 
information of public benefit. (See Lewis Pub. Co. 
v. Morgan , 229 U. S. 288.) The object of the espi¬ 
onage act, on the other hand, was to prevent public 
utterances and the dissemination of matter defined 
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by the law as inimical to the public welfare. Thus, 
the Postmaster General and this court are confronted 
with the intent and purpose of the Congress, voicing 
the thought and will of the United States, in passing 
these two measures, i. e., the mail-classification act 
and the espionage act. An examination of the two 
acts together, in the light of the facts in this case, 
would seem clearly to establish the proposition that 
when the appellee for a long period of time contin¬ 
uously published matter indubitably in violation of 
the espionage act, it therein and thereby ran counter 
to the express purpose and requirement of the Con¬ 
gress contained in the classification act that publica¬ 
tions general in nature, in order to be entitled to be 
entered in the second class, must be published for 
the purpose of disseminating information of a public 
character. To hold that the appellee was meeting 
this requirement of the classification act while at the 
very same time its issues from day to day were 
violating the espionage act in the manner stated 
would be to impute to Congress inconsistent and 
irreconcilable purposes totally untenable. 

REVOCATION OF THE SECOND-CLASS PERMIT OF APPEL¬ 
LEE WAS EXERCISED IN THE MANNER REQUIRED BY 
LAW. 

The Federal statutes recognize the existence of 
the power in the Postmaster General to issue and 
revoke the second-class mailing privilege. The act 
of March 3, 1901, 31 Stat., c. 851, 1107, provides 
that: 

When any publication has been accorded 
second-class mail privileges, the same shall 
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not be suspended or annulled until a hearing 
shall have been granted to the parties in¬ 
terested. 

It may be said in this connection that the power 
to revoke second-class mailing privileges had been 
exercised from the date of the classification act to 
the passage of the above-quoted act under the broad 
principle of law that the power to grant a license 
carries with it the power to revoke in cases where 
the conditions of the license had been violated or 
where it had been issued through mistake. 

Point is made that no “hearing” was had under 
this law. The record shows that the appellee was 
notified on October 9, 1917, that a hearing would be 
granted on October 15 to show cause why the authori¬ 
zation of admission of the New York Call to the 
second-class mails should not be revoked on the 
ground that it was not a newspaper or other periodical 
publication within the meaning of the law governing 
mailable matter of the second class, it being in con¬ 
flict with the provisions of the law embodied in sec¬ 
tion 48li, Postal Laws and Regulations, which con¬ 
tains the espionage law; that Charles W. Erwin, the 
editor of said paper, appeared at the hearing accom¬ 
panied by two attorneys for the appellee; that the 
hearing was before the Third Assistant Postmaster 
General, upon whom, in the due administration of 
departmental business, the duty of conducting the 
hearing devolved; that said hearing was conducted 
in accordance with established departmental prac¬ 
tice after due notice to the appellee who was afforded 
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full opportunity to offer evidence and argument, of 
which it availed itself. 

In Smith v. Hitchcock and *Tousey v. Hitchcock, 
226 U. S. 53, criticism of a similar hearing met with 
this answer by the court: 

The decision that these weeklies are books 
shortens what needs to be said as to the 
sufficiency of the hearing. The parties were 
notified that they would be granted a hearing 
at the office of the Third Assistant Post¬ 
master-General, Washington, D. C., at a 
fixed day and hour, to show cause why the 
admission to the second class should not be 
revoked and the third class rate of postage 
charged, on the ground that the issues were 
not periodical publications but were books. 
They sent a representative to Washington 
who left a printed response in advance, ask¬ 
ing for further opportunity for argument if 
the authorities were not satisfied, and who 
called at the appointed time. He was re¬ 
ferred to the Chief of the Classification Divi¬ 
sion, the proper person. Rev. Stat., sec. 
161, Postal Laws and Regulations, Ed. 1902, 
sections 6, 19, subsect. 1, 8. He saw him 
and asked if the brief had been received, was 
answered yes, and then asked if the other 
had any questions to ask and was answered 
no. He presented a pamphlet “The Influ¬ 
ence of the Dime Novel” and departed, offer¬ 
ing no further argument, seemingly some¬ 
what aggrieved at not having seen the Third 
Assistant Postmaster-General in person. Sub¬ 
sequently, the Assistant Attorney-General for 
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the Post Office Department was consulted by 
the officials and in accordance with his opin¬ 
ion the order was issued which the plaintiffs 
seek to restrain. 

The matter was argued to us with some feel¬ 
ing, and it is not impossible that the interview 
gave an impression of official indifference. 
But the plaintiffs allege in their bills that the 
question was a pure question of law; it was a 
question that they had a right to have reviewed 
and have had reviewed in this court; it was 
clearly defined; the official was not called on to 

state reasons or to discuss—his onlv dutv was to 

%/ %/ 

hear, and beyond offering the printed brief the 
plaint iff s’ representatives showed no desire to 
be heard. This is not a case in which even by 
manner or indirection the plaintiffs were pre¬ 
vented from offering material evidence. The 
facts and the question were as plain then as 
now. The conclusion reached was right, and 
in the circumstances disclosed we are of opinion 
that the plaintiffs had no cause to complain 

(p. 60, 61). 

What did the Third Assistant Postmaster General 
refuse to hear in the present case? What evidence 
or statement of appellee was refused a hearing? 

MILWAUKEE LEADER CASE. 

The Milwaukee Leader case, 49 App. D. C. 26, 
258 Fed. 282, which was taken to the Supreme Court 
of the United States on a writ of error to this court, 
was quite similar to the instant case. In the Leader 
case this court declined to issue a writ of mandamus. 
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However, in closing its opinion it made use of the 
following language: 

A more difficult question is presented, how¬ 
ever, when we come to consider the right of 
the Postmaster General to make a blanket 
order refusing the second-class mail privilege 
to that publication in the future, which in 
practical effect is a refusal of mail privileges. 
The statute contains no express grant of such 
authority. This is significant, in view of the 
fact that Congress deemed it necessary to 
grant such authority in respect to “any fraud¬ 
ulent lottery, gift enterprise, or scheme for 
the distribution of money,” etc. Section 3929, 
R. S. 

The court seems to have been under a misappre¬ 
hension with respect to the source of authority 
claimed by the Postmaster General for revoking 
second-class mailing privileges. The authority for 
the Postmaster General's action in this respect is the 
classification act, not the espionage act. The latter 
act simply fixed the status of certain matter which 
under the terms of the classification act was not 
entitled to the second-class privilege. 

In case of the withdrawal of the second-class mail¬ 
ing privilege the Postmaster General does not make 
a blanket order refusing the second-class mailing 
privilege “in the future, which in practical effect is a 
refusal of the mail privilege," for the reason that if at 
anv time after the revocation of a second-class mail- 
ing permit the character of the publication is changed 
and left free of nonmailable matter and the publisher 




28 


submits a new application to the Post Office Depart¬ 
ment through the local postmaster, accompanied by 
copies of such new issues, which issues themselves 
evidence the fact that they are entitled under the 
law to be carried at the second-class rate of postage, 
a new permit must be issued. Such action on the 
part of the Post Office Department is, under the law, 
mandatory and enforceable through mandamus pro¬ 
ceedings. In addition to this, the publisher loses 
nothing through the time consumed in his presenta¬ 
tion and the consideration by the department of such 
new application, for section 422 of the Postal Laws 
and Regulations, 1913, makes the following provision: 

Sec. 422. When an application has been 
made as provided in section 421, for entry of a 
publication as second-class matter, the post¬ 
master shall issue to the publisher, on Form 
3503, a permit conditionally accepting the 
publication, pending its classification, for mail¬ 
ing in the manner in which second-class matter 
is mailed (see sec. 465), and require a deposit 
of money sufficient to cover postage at the 
third-class rate—1 cent for each 2 ounces or 
fraction thereof—computed on each separately 
addressed copy or package of unaddressed 
copies offered for mailing pending considera¬ 
tion of the application. Such deposit shall not 
be taken up in either the postal account ren¬ 
dered to the auditor or the quarterly state¬ 
ment of pound-rate postage rendered to the 
Third Assistant Postmaster General, but shall 
be held in trust until the postmaster is advised 
as to its disposition. If the publication is 
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admitted as second-class matter, the excess of 
the deposits over the second-class rates of 
postage shall be refunded. * * * 

Applications for reentry to the second-class mailing 
privilege after the privilege has been once withdrawn 
are in the same form and have the same status as 
original applications for such entry, and Section 422 
applies with the same force. This aspect of the case 
was not discussed at the hearing in the Milwaukee 
Leader case, and the Court of Appeals of the District 
of Columbia was manifestly not advised of this pro¬ 
vision of the postal regulations and of the practice 
of the Department. 

As this brief goes to press, March 8, 1921, the 
Supreme Court has just handed down its decision 
affirming the judgment of this Court in the Milwaukee 
Leader case; and it is respectfully submitted that that 
decision is decisive of this case. 

POWER OF COURTS TO REVIEW. 

In the foregoing pages we have assumed a burden 
greater than necessary in establishing that the publi¬ 
cations in the Call did violate the law. Under such 
circumstances, the court may think it proper to rest 
its decision on the merits of said publications rather 
than on the presumption in favor of the correctness 
of the Postmaster General’s conclusions, if it finds 
that said conclusions were correct. It is well, at this 
point, however, to consider the power of the court to 
review the facts on which the action of the Postmaster 
General was based. 
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On these points no original argument of counsel is 
necessary. The Supreme Court of the United States 
in a number of cases has so clearly stated when, and 
the extent to which, such actions will be reviewed, 
that the question can be submitted on that authority. 

First, the court is not called upon to decide the 
correctness, in its view, of the decision, whether of law 
or fact, of the executive officer, unless there was no 
evidence, no fact or circumstances, before him upon 
which by any process of honest reasoning the deci¬ 
sion could be justified, or unless it is clear that the 
action was based upon a clearly wrong interpreta¬ 
tion of the law. In either of these cases the court 
might consider the action of the officer as arbitrary 
or the result of whim or caprice, not as an execution 
of a law, but rather as a maladministration of it. 

The principle is stated in Bates v. Payne, 194 U. S. 
106, 109: 

The rule upon this subject may be sum¬ 
marized as follows: That where the decision 
of questions of fact is committed by Congress 
to the judgment and discretion of the head of 
a department, his decision thereon is conclu- 
clusive; and that even upon mixed questions 
of law and fact, or of law alone, his action 
will carry with it a strong presumption of its 
correctness, and the courts will not ordinarily 
review it, although they may have the power, 
and will occasionally exercise the right of so 
doing. 
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And it was also said: 

In the early case of Decatur v. Paulding , 14 
Pet. 497, it was said that the official duties of 
the head of an executive department, whether 
imposed by act of Congress or resolution, are 
not mere ministerial duties; and, as was said 
by this court in the recent case of Riverside 
Oil Co. v. Hitchcock, 190 U. S. 316, 324: 
“Whether he decided right or wrong is not 
the question. Having jurisdiction to decide 
at all, he had necessarily jurisdiction, and it 
was his duty to decide as he thought the law 
was, and the courts have no power whatever 
under those circumstances to review his de¬ 
termination by mandamus or injunction.” 
(P. 109.) 

Referring directly to the power of the Postmaster 
General to determine the classsification of mail 
matter, the court in the same case said: 

But we think that, although the question 
is largely one of law, determined by a com¬ 
parison of the exhibit with the statute, 
there is some discretion left in the Postmaster 
General with respect to the classification of 
such publications as mail matter, and that 
the exercise of such discretion ought not to 
be interfered with unless the court be clearly 
of opinion that it was wrong. The Post¬ 
master General is charged with the duty of 
examining these publications and of deter¬ 
mining to which class of mail matter they 
properly belong; and we think his decision 
should not be made the subject of judicial 
investigation in every case where one of the 
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parties thereto is dissatisfied. The conse¬ 
quence of a different rule would be that the 
court might be flooded by appeals of this 
kind to review the decision of the Postmaster 
General in every individual instance. (P. 107.) 

In United States ex rel. Riverside Oil Co. v. Hitch¬ 
cock, 190 U. S. 316, referring to the duty of the Sec¬ 
retary of the Interior to execute the laws which 
regulate the purchase, selling, and care and dispo¬ 
sition of the public lands, the court said (p. 324): 

Whether he decided right or wrong, is not 
the question. Having jurisdiction to decide 
at all, he had necessarily jurisdiction, and it 
was his duty to decide as he thought the law 
was, and the courts have no power whatever 
under those circumstances to review his de¬ 
termination by mandamus or injunction. The 
court has no general supervisory power over 
the officers of the Land Department, by which 
to control their decisions upon questions within 
their jurisdiction. If this writ were granted 
we would require the Secretary of the Interior 
to repudiate and disaffirm a decision which he 
regarded it his duty to make in the exercise of 
that judgment which is reposed in him by law, 
and we should require him to come to a deter¬ 
mination upon the issues involved directly op¬ 
posite to that which he had reached, and which 
the law conferred upon him the jurisdiction to 
make. Mandamus has never been regarded 
as the proper writ to control the judgment and 
discretion of an officer as to the decision of a 
matter which the law gave him the power and 
imposed upon him the duty to decide for him- 
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self. The writ never can be used as a substi¬ 
tute for a writ of error. Nor does the fact that 
no writ of error will lie in such a case as this, 
by which to review the judgment of the Secre¬ 
tary, furnish any foundation for the claim that 
mandamus may therefore be awarded. The 
responsibility as well as the power rests with 
the Secretary, uncontrolled by the courts. 

In Lane v. Mickadiet , 241 U. S. 201, which involved 
a determination of facts by the Secretary of the Inte¬ 
rior to entitle claimant to certain lands, the court 
said, p. 209: 

But it is said that the purpose of the statute 
was to give the recognized heir a status which 
would entitle him to enjoy the allotted land 
and not to leave all his rights of enjoyment 
open to changing decisions which might be 
made during the long period of the trust term 
and thus virtually destroy the right of property 
in favor of the heir which it was the obvious 
purpose of the statute to protect. But in last 
analysis this is a mere argument seeking to 
destroy a lawful power by the suggestion of a 
possible abuse. We say this because although 
it be conceded for the sake of the argument 
only that an exercise of power which was 
plainly an abuse of discretion depriving of the 
right which the statute plainly gave would be 
subject to correction by the courts, such con¬ 
cession would be here without influence since 
there is no basis whatever upon which to rest 
an assumption of abuse of discretion. 

So far as the Nebraska decree is concerned, 
the mistake upon which the proposition pro- 
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ceeds is obvious since, conceding the premise 
upon which it must rest to be well founded, it 
affords no ground for preventing by judicial 
action the exercise bv the Secretarv of his 
power to determine the legal heirs and in doing 
so to ascertain the existence of the Nebraska 
judgment, the jurisdiction rati one materiae of 
the court by which it was rendered and the 
legal effect which it was entitled to receive 
under the law of Nebraska. 

^ O * 

It follows from what we have said that the 
court below was without jurisdiction to con¬ 
trol the conduct of the Secretary concerning a 
matter within the administrative authority of 
that officer. * * * 

We submit that these authorities clearly show that 
mandamus will not lie to control or review the action 
of an executive officer which involves the lawful exer¬ 
cise of his judgment in determining the existence of 
the facts which forms the basis for his action, except 
for the purpose of ascertaining if there has been a 
lack of abuse of that discretion which the law com¬ 
mands. So, in this case, there can be no review of 
the finding of facts by the Postmaster General, for, 
though the court may possibly draw a conclusion 
from the publications of the Call set up in the answer 
different from that hereinbefore set forth and different 
from that of the Postmaster General, it can not say 
that these latter conclusions are so unfounded and 
far-fetched as to constitute an abuse of discretion. 
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It is clear that Congress, in the section of the espio¬ 
nage law relating to the mails, dealt with the adminis¬ 
tration of the post office as such and not with the ques¬ 
tion of crime created by other sections of the law. It 
did not there provide judicial procedure for the punish¬ 
ment of the crime, but left it to fall within the general 
jurisdiction of the appropriate courts. It likewise 
left the mailing provisions to be enforced under the 
general jurisdiction of the Postmaster General thereto¬ 
fore established by law. The appellee was not enti¬ 
tled to a hearing in a court of the United States on 
the administrative question whether its paper had 
ceased to be mailable. The respective jurisdictions of 
the courts and of the Postmaster General in such 
cases is demonstrated by: 

Horner v. United States , 143 U. S. 207. 

Horner v. United States, 143 U. S. 570. 

Public Clearing House v. Coyne , 194 U. S. 
497. 

In the last-mentioned case the court said, p. 509: 

As was said by Judge Cooley, in Weimer v. 
Bunbury , 30 Mich. 201, “ There is nothing in 
these words (‘due process of law/) however, 
that necessarily implies that due process of 
law’ must be judicial process. Much of the 
process by means of which the Government is 
carried on and the order of society maintained 
is purely executive or administrative. Tem¬ 
porary deprivations of liberty or property 
must often take place through the action of 
ministerial or executive officers or function¬ 
aries, or even of private parties, where it has 
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never been supposed that the common law 
would afford redress.” If the ordinary daily 
transactions of the departments, which in¬ 
volve an interference with private rights, were 
required to be submitted to the courts before 
action was finally taken, the result would en¬ 
tail practically a suspension of some of the 
most important functions of the Government. 

And Id., p. 508: 

It is too late to argue that due process of law 
is denied whenever the disposition of property 
is affected by the order of an executive depart¬ 
ment. Many, if not most, of the matters pre¬ 
sented to these departments require for their 
proper solution the judgment or discretion of 
the head of the department, and in many 
cases, notably those connected with the dis¬ 
position of the public lands, the action of the 
department is accepted as final by the courts, 
and even when involving questions of law this 
action is attended by a strong presumption of 
its correctness. Bates & Guild Co. v. Payne , 
194 U. S. 106. 

CONCLUSION. 

It is respectfully submitted that the judgment 
appealed from is in error and should be reversed. 

John E. Laskey, 

United States District Attorney. 

William H. Lamar, 

Special Assistant to the Attorney General. 

Walter E. Kelly, 

Assistant Attorney , Post Office Department. 

Attorneys for Appellant. 



APPENDIX. 


THE MASSES CASE. 

Opinion of United States District Court, South¬ 
ern District of New York, Relating to Rev¬ 
ocation of Second-Class Mailing Privilege 
under Espionage Act (Act of June 15, 1917). 

United States District Court , Southern District of New 
York. Masses Publishing Co., complainant , v. T. 
G. Patten , postmaster of the city of New York , 
defendant. 

Augustus N. Hand, District Judge: 

This suit is brought to enjoin the postmaster of 
New York from treating the September issue of the 
Masses as a nonmailable publication and to require 
him to transmit it through the mails. A motion is 
made for an order pendente lite for substantially the 
same relief as prayed for by final decree. 

The Postmaster General after a hearing revoked 
the privilege of the Masses to be transmitted as 
second-class mail matter in a communication ad¬ 
dressed to the postmaster of New York under date 
of August 15, 1917— 

Because it appears from the evidence in 
possession of the department that the pub¬ 
lication is not a “ newspaper or other periodical 
publication” within the meaning of the law 
governing mailable matter.of the second class, 

( 37 ) 
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and, furthermore, is not regularly issued at 
stated intervals as a newspaper or other 
periodical publication within the meaning of 
the law, it being in conflict with the provi¬ 
sions of the law embodied in section 48l£, 
Postal Laws and Regulations. 

Section 48 lj of the Postal Laws and Regulations 
in substance prohibits the use of the mails to publi¬ 
cations which violate the espionage act of June 15, 
1917. Both the affidavit upon w r hich the order to 
show cause was granted and the answering affidavit 
indicate that the September issue of the Masses has 
not been declared in itself nonmailable and that the 
question whether it is mailable or not has not come 
up for decision. The revocation of the second-class 
privilege appears to have been due to the fact that 
recent issues of the magazine contained nonmailable 
matter in violation of the espionage act. No at¬ 
tempt has been made to secure the transmission of 
the magazine under any other clasification than 
that of second-class mail matter, nor has the neces¬ 
sary postage been paid under any other classification. 
The replying affidavit sets forth that the department 
has excluded the September issue from the mails 
under every classification, but I can not see that this 
is established by any decision rendered by the postal 
authorities. 

It is unnecessary to decide whether the September 
issue standing by itself is a nonmailable publication* 
This would be determined largely by the result of 
the pending appeal from the order of Judge Learned 
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Hand in the suit involving the August issue. In 
September the editor adopted a somewhat milder 
and less pronounced tone than in August, but con¬ 
tinued to hold up violators of the conscription act to 
admiration and to say what he thought he safely 
could to promote opposition to the war and to un¬ 
dermine the successful conduct of it. Whether 
enough appears to constitute incitement to violation 
of law within the meaning of the espionage act may 
be a matter for future decision. The determination 
of this question should not in my opinion depend 
upon the form of the appeal to the public but upon 
the natural and intended effect of what is said and 
done. A persistent propaganda by means of articles 
glorifying the deeds of notorious violators of the con¬ 
scription act may promote disloyalty in the military 
forces and cause obstruction to recruiting as truly 
and designedly as words of formally direct incitement 
to violation of law. We are dealing with realities 
and not mere forms of expression, and our system of 
jurisprudence is neither so artificial nor impotent 
that the objects of the espionage act can be defeated 
bv indirect methods. It is always to be remembered 
that the “Masses” is not attacking a mere party pro¬ 
gram or executive policy but is seeking to undermine 
those means which the Nation had adopted to pro¬ 
tect the people of the United States as well as civili¬ 
zation itself from the assaults of a powerful foe after 
a declaration of war has been made bv an overwhelm- 

V 

ing majority of both Houses of Congress. United 
effort in this war is plainly of the highest consequence, 
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and the promotion of that united effort and inhibition 
of disintegrating forces were prime reasons for the 
passage of the espionage act. Whether the August 
and September issues present such a body or kind of 
material as to furnish the equivalent of direct incite¬ 
ment to violation of the law need not be decided now, 
but the ultimate construction of the espionage act 
as applied to publications such as the August and 
September issues will depend largely upon the im¬ 
portance which the appellate court attaches to the 
value of unrestrained freedom of speech under all 
circumstances. 

The Government insists that it has done nothing 
further than to revoke the second-class mail privilege 
in a lawful manner after affording the hearing pro¬ 
vided for by the act of Congress. In making this 
decision the department took into consideration the 
contents of the June, July, and August issues of the 
magazine. 

In the June issue Max Eastman said: 

We wish to persuade those who love liberty 
and democracy enough to give their energy or 
their lives for it to withhold the gift from this 
war and save it to use in the sad renewal of the 
real struggle for liberty that will come after it. 
We want them to resist the war fever and the 
patriotic delirium, the sentimental vanity, the 
sentimental hatred, the solemn hypocrisies of 
idealists, resist the ceremonious installations 
of petty tyrants in every department of our 
lives, resist conscription if they have the 
courage, and at whatever cost to their social 
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complaisance save themselves for a struggle of 
human liberty against oppression that will be 
what it says it is. 

The same author says, at page 24 of the June issue: 

We brand the declaration of war by our 
Government as a crime against the people of 
the United States and against the nations of 
the world. 

In the July issue Bertrand Russel writes at page 5: 

The young men of America will be perform¬ 
ing the greatest possible service to those less 
fortunate contemporaries in Europe by main¬ 
taining throughout the remainder of the war 
the right of the individual to judge for himself 
whether he will engage in destruction at the 
bidding of men less wise and humane than 
himself or whether he will preserve inviolate 
the claim that a man’s own estimate of right 
and wrong should be the ultimate arbiter of 
his conduct. 

The foregoing excerpts plainly are direct appeals to 
resist conscription. The August issue of the Masses 
was filled with glorification of those who refused to 
enlist and violated the law, and the September issue 
contained similar matter in diluted form. Judge 
Learned Hand ordered the transmission of the August 
number through the mails because he thought it had 
not gone far enough to be treated as in effect inciting 
resistance to conscription, while Judge Hough in the 
Circuit Court of Appeals regarded this decision as so 
doubtful that he granted a stay of the order pending 
appeal. Such was the record of the Masses prior ta 
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the September issue, when the department revoked 
its second-class mailing privilege. 

A publication to be entitled to second-class mail 
privilege must be regularly published at stated 
intervals. The Postmaster General in a report to 
the Senate says: 

In order for any publication to have the 
second-class privilege it must, among other 
things, be issued regularly at stated intervals, 
and in order to be permitted to the mails under 
any classification it must be mailable under the 
law. 

All of the publications, including the Masses, 
which have had the second-class privilege 
withdrawn on account of violations of the 
Espionage Act have lost that classification 
primarily for the reason that they were pub¬ 
lishing matter which made their issues non¬ 
mailable under any classification, and hence 
are not newspapers or other periodical publi¬ 
cations within the meaning of the law govern¬ 
ing second-class mail matter. 

For many years this department has held 
publications not to be “regularly issued” in 
contemplation of law when any issue has con¬ 
tained nonmailable matter; and when the 
second-class privilege has been withdrawn, 
under such circumstances, the formal notice of 
withdrawal has contained the statement that 
the second-class privilege has been revoked on 
both of the grounds stated. 

As a matter of fact, in case of the Masses and 
other publications covered by the Hardwick 
resolution, following the usual practice of the 
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department, not only have the particular issues 
which have been declared to be nonmailable 
but various other issues of the publication have 
been taken into consideration in determining 
their right to the second-class privilege, so that 
the final action was necessarily based prin¬ 
cipally on other and very much broader 
grounds than the break in the continuity of 
the publication. 

The hearing which the law requires to be given 
before a second-class privilege can be revoked would 
indicate that the past conduct of the magazine may 
be taken into account. Clearly the Masses in several 
of its recent issues violated the espionage act and 
upon this ground might properly be deprived of its 
privilege. The position of the Postmaster General 
that the privilege might be revoked because a maga¬ 
zine which published unlawful matter in some of its 
issues was not regularly issued within the meaning 
of the statute seems not unreasonable. That which 
must be regularly issued is a lawful magazine. If the 
publication contains matter in violation of law, it 
ceases to be a mailable publication at all, and hence 
can lay no claim to regularity of issue. It was for 
this reason that the Masses was held by the Depart¬ 
ment not to be regularly issued and not for the 
absurd reason suggested at the argument that trans¬ 
mission had been interrupted by the stay of Judge 

Hough. A more important ground of revocation 
than irregularity of publication was the illegality of 
matter contained in recent issues. 
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The second-class privilege was properly revoked, 
and as no attempt has been made to secure transmis¬ 
sion under any other classification, the motion is 
denied. 

September 12, 1917. 


C 
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Statement of the Case. 

Tliis is an appeal by Albert S. Burleson, Post¬ 
master General of the United Stotes during the 
administration which terminated on March 4th, 
1921, from an order made October 12th, 1920, by 
Mr. Justice William Hitz of the Supreme Court 
of the District of Columbia, granting the pray- 
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ers of the petition of the Workingmen's Coopera¬ 
tive Publishing Association, owner and publisher 
of The New York Call, and ordering the issuance 
of a writ of mandamus to the Postmaster General, 
commanding him to enter and admit the publica¬ 
tion known as The New York Call to the second 
class mail and to admit the same into the United 
States mails as mailable matter of the second 
class to be transported at the rates prescribed by 
law for mailable matter of the second class. 

The case was heard upon the pleadings, consist¬ 
ing of the petition of the relator, the answer of 
the Postmaster General, the reply of the relator, 
and the stipulation of the parties amending the 
answer of the Postmaster General and containing 
certain admissions for the purposes of this case. 

Facts Admitted by the Pleadings . 

The Workmen's Cooperative Publishing Associa¬ 
tion is a New York corporation, having its prin¬ 
cipal office in the Borough of Manhattan, City of 
New York. It has published a daily newspaper 
known as The New York Call continuously since 
May 30th, 1908 (the respondent’s answer erron¬ 
eously gives the date as May 1st, 1908). For 
some time it was published as a daily evening 
newspaper every day of the week except Sunday, 
and later it became a daily newspaper and was 
published every day of the week, including Sun¬ 
day. Soon after it began publication it was 
admitted to the second class of mail in the 
United States Post Office, the second class mail 





right having been granted on June 24th, 1908. 
It remained in possession of its second class mail¬ 
ing right until November 13th, 1917 (the respond¬ 
ent’s answer gives the date as October 13th, 1917, 
but the exact date is immaterial), when the sec¬ 
ond class mailing right was revoked or cancelled 

bv the Postmaster General. 

•/ 

Beginning about December 3rd, 1917, The New 
York Call continued to be circulated generally 
through the United States mails as first class and 
third class matter, and on or about August 12th, 
1918, having for a time prior thereto been pub¬ 
lished as an evening paper, it again became a 
morning newspaper and has since then been pub¬ 
lished and circulated as a morning paper. 

From about December 3rd, 1917, until about 
August 12th, 1918, while said newspaper was pub¬ 
lished as an evening paper under the title of The 

Evening Call or The New York Evening Call, an 

% 

edition of said paper was each day published, also 
under the title of The New York Call for out of 
town circulation and copies of said The New York 
Call were circulated daily through the United 
States mails either as first class or third class, 
as were also copies of The Evening Call. The 
answer alleges that during that period sixty-three 
issues of said publication were declared non-mail¬ 
able by the Post Office Department and were ex¬ 
cluded from the mails so far as it was practicable 
to do so. 

On October 8th, 1917, the relator received a cita¬ 
tion from the Post Office Department dated Octo- 
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ber 2nd, 1917, to show cause why the authoriza¬ 
tion of admission of said publication to the second 
class of mail matter should not be revoked on the 
ground that said publication, as it was charged 
in said notice or citation, “is not a newspaper or 
other periodical publication within the meaning 
of the law governing mailable matter of the 
second class, it being in conflict with the pro¬ 
visions of the law embodied in Section 48114, 
Postal Laws and Regulations.’’ 

On October 15th, 1917, a hearing was had upon 
said citation before the Third Assistant Post¬ 
master General. The relator was represented by 
its editor and by its attorneys. Oral discussion 
was had before the Third Assistant Postmaster 
General and an Assistant Solicitor of the Post Of¬ 
fice Department referred to a number of articles in 
various issues of The New York Call which had 
been published prior to said date and which he 
contended violated the provisions of the Espionage 
Act. None of said issues had been held by the 
Postmaster at any time and all of said issues had 
been permitted by the Post Office Department to 
circulate through the mails. No complaint had 
ever been served upon the relator to the effect that 
any of said issues contained any matter in viola¬ 
tion of law. The relator has never been prosecuted 
for any violation of law based upon any articles 
contained in said publication. 

After the hearing before the Third Assistant 
Postmaster General, the relator, supplementing 
the oral answer made to the charges of the So- 
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licitor relative to said articles, submitted an an¬ 
swer in writing to said charges, and on Novem¬ 
ber 13th, 1917, the relator was notified by the 
Postmaster at New York City by letter dated 
November 13th, 1917, that the relator’s second 
class mailing right for The New York Call had 
been revoked upon the ground that said publication 
was not, to quote from said letter, “a newspaper or 
other periodical publication within the meaning 
of the law governing mailable matter of the second 
class, it being in conflict with the Act of June 
15th, 1917 (Espionage Law).” The letter further 
stated that the authorization theretofore issued 
for the acceptance of The New York Call for 
mailing at the second class rates of postage had 
been revoked. No other notice of or reasons for 
the withdrawal of the second class mailing right 
of the relator have been furnished other than 
the exceptions taken to the matter contained in 
the number of issues of the publication at the 
hearing before the Third Assistant Postmaster 
General. 

After the revocation of its second class mailing 
right and during the late war, certain issues of 
said publication which had been delivered to the 
Postmaster at the City of New York for transmis¬ 
sion through the mails either as first class or 
third class matter, were held by him until in¬ 
structions should be received by him from the 
Solicitor of the Post Office Department, to whom 
copies of said issues had been submitted by the 
Postmaster for advice as to whether or not the 
same were mailable. The relator received letters 
from the Postmaster at New York Citv to that 
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effect. After said various issues had been held 
by the Postmaster for some time, a number of 
said issues were declared to be mailable and 
were despatched through the mails and a num¬ 
ber of other of said issues were declared to be 
non-mailable and were not despatched. 

On January 9th, 1919, the relator tiled a new 
application with the Postmaster at New York 
City for the entry of The New York Call to the 
second class of mail matter under the provisions 
of the Act of March 3, 1879. The application was 
made upon a form furnished by the Postmaster 
and delivered by him to the relator, said form 
being rhe usual printed form prepared by and fur¬ 
nished by the Postmaster. The relator supplied 
upon said application form all of the informa¬ 
tion required relative to the relator and the re¬ 
lator’s said publication. A copy of said applica¬ 
tion is attached to the respondent’s answer and is 
marked Exhibit “A.” 

On January 11th, 1919, the Postmaster at New 
York City by letter to the relator acknowledged 
receipt of said application and stated that the 
application had been forwarded to the Department 
at Washington and the relator would be further 
notified as soon as advice should be received from 
the Department concerning the matter. 

On January 22nd, 1919, the relator was re¬ 
quested by the Postmaster of New York City, 
by letter, to send to the Postmaster for official 
purposes one copy each of the latest ten issues 
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of The New York Call, with which request the 
relator promptly complied. 

On February 1st, 1919, the relator was in¬ 
formed by letter from the Postmaster of New 
York City, dated January 31st, 1919, that the 
Department at Washington had acknowledged 
the receipt of said application and that the mat¬ 
ter would be given consideration and that the re¬ 
lator would be further advised as early as prac¬ 
ticable. 

After waiting from January 10th, 191.9, the 
date on which the Postmaster received said appli¬ 
cation, until May 21st, 1919, for action upon said 
application, the relator’s attorney wrote to Mr. 
Burleson, the Postmaster General, relative to the 
then pending application for the entry of The 
New York Call as second class matter. There¬ 
after certain correspondence passed between the 
Third Assistant Postmaster General and the re¬ 
lator’s attorney relative to the then pending 
application, and on June 20th, 1919, an informal 
discussion of the matter was had at the office of 
the Third Assistant Postmaster General. 

After this action had been commenced and on 
December 5th, 1919, the relator’s application was 
rejected, and on December 6th, 1919, the Post¬ 
master at New York City by letter notified the 
relator that its application for entry of The New 
York Call as second class mail matter, made 
January 9th, 1919, was denied because, as stated 
in the letter of the Postmaster, “the publication 
is not a newspaper or other periodical publica¬ 
tion w T ithin the meaning of the law governing mail- 
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able matter of the second class, it being in con¬ 
flict with the Act of June 15, 1917, the Espionage 
Law as amended by the Act of May 16, 1918, as 
well as Section 211 of the Penal Code as 
amended.” 

The New York Call has always openly and 
avowedly espoused the principles of Socialism 
and of radical changes in government and in- 
dnstrv. 

The petition contains further allegations rela¬ 
tive to the history of The New York Call and its 
contents and relative to the acts of the respond¬ 
ent. As to these additional allegations, the re¬ 
spondent either enters a partial denial or alleges 
that he has no knowledge. The additional alle¬ 
gations in question, however, are not essential to 
a proper consideration of this action, the ad¬ 
mitted facts above stated, taken from the plead¬ 
ings, together with the stipulation quoted below, 
affording adequate basis for a determination of 
the questions presented. 

Stipulation of the Parties . 

In addition to the admitted facts above set 
forth, the record contains the following stipula¬ 
tion of the parties: 

“It is hereby stipulated and agreed by 
and between attorneys for relator and at¬ 
torneys for respondent that the twelfth 
paragraph of the answer of the respondent 
filed herein on December 22, 1919, shall 
be and hereby is amended to read as fol¬ 
lows : 

12. He admits that copies of the issues 


of The New York Call from Monday, Octo¬ 
ber 13, 1919, to Sunday, Ootol>er 19, 1919, 
inclusive, are typical of the general physi¬ 
cal character of said publication, but denies 
that they are typical of the contents of 
said publication with respect- to the inaila- 
bilitv, under the law, of matter which ap¬ 
pears from time to time in said publica¬ 
tion. He admits that said publication car¬ 
ries general news articles, editorial matter, 
special articles on economics, science, 
literature, and other subjects; is not dis¬ 
seminated primarily for advertising pur¬ 
poses. As to the other matter and things 
in said paragraph of petition therein set 
forth, he says that he has no special knowl¬ 
edge except such statements as have been 
submitted by the publishers relative thereto 
to the Third Assistant Postmaster General, 
but for the purpose of this case and in 
order to obviate the necessity of proof if 
deemed material, he admits that said publi¬ 
cation has been and is regularly printed 
and published at stated intervals as fre¬ 
quently as four times a year, bearing a 
date of issue, and numbered consecutively; 
that it is and has always been issued from 
a known office of publication; that it is 
and has always been fomied of printed 
paper sheets without board, cloth, leather, 
or other substantial binding, such as dis¬ 
tinguish printed books for preservation 
from periodical publications; that it origin¬ 
ated and is and always has been published 
for the dissemination of information of a 
public character; that it has now and has 
always had a legitimate list of subscribers, 
consisting of persons who have subscribed 
for said publication for a definite time 
either by themselves or by another on their 
behalf, and have paid or promised to pay 
for it a substantial sum as compared with 
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the advertised subscription price; that 
news agents and newsboys purchase copies 
for resale; that purchases of copies are 
made over the publisher’s counter; that ex¬ 
changes are mailed to other publishers, one 
copy for another; that advertisers receive 
one copy each in proof of the insertion of 
their advertisement; that said publication 
is not or never has been designed or dis¬ 
seminated primarily lor advertising pur¬ 
poses or for free circulation, or for circu¬ 
lation at nominal rates.” 

8. JOHN BLOCK, SETH SHEPARD, 

Attorneys for Relator. 

JOHN E. LASKEY, 
of Attorneys for Respondent 

The Law Governing Second Class Matter . 

The following statutes embrace the conditions 
upon which a publication shall be admitted to the 
second class mail: 

“Mailable matter of the second class 
shall embrace all newspapers and other 
periodical publications which are issued 
at stated intervals, and as frequently as 
four times a year and are within the con¬ 
ditions named in sections twelve and four¬ 
teen.” U nited States Compiled Statutes, 
Sec. 730Jf, being Act of March 3, 1879, 
Chapter ISO, Section 10, 20 Stat., 859.) 

“Matter of the second class may be 
examined at the office of mailing, and if 
found to contain matter which is subject to 
a higher rate of postage, such matter shall 
l>e charged with postage at the rate to 
which the inclosed matter is subject; Pro¬ 
vided, That nothing herein contained shall 
be so construed as to prohibit the inser- 


tion in periodica 1 s of advertisements at¬ 
tached permanently to the same.” ( United 
States Compiled Statutes, Section 7305, 
being the Act of March 3, 1879, Chapter 
180, Section 12, 20 Stat., 359.) 

“The conditions upon which a publica¬ 
tion shall be admitted to the second class 
are as follows: First: It must be regularly 
issued at stated intervals, as frequently as 
four times a year, and bear a date of is¬ 
sue, and be numbered consecutively; 
Second: It must be issued from a known 
office of publication; Third: It must be 
formed of printed paper sheets, without 
board, cloth, leather, or other substantial 
binding, such as distinguish printed l>ooks 
for preservation from periodical publica¬ 
tions; Fourth: It must be originated and 
published for the dissemination of infor¬ 
mation of a public character, or devoted to 
literature, the sciences, arts, or some special 
industry, and having a legitimate list of 
subscribers; Provided, however, That noth¬ 
ing herein contained shall be so construed 
as to admit to the second-class rate regular 
publications designed primarily for adver¬ 
tising purposes, or for free circulation, or 
for circulation at nominal rates.” ( United 
States Compiled Statutes, Section 7306, 
being Act of March 3, 1879, Chapter 180, 
Section H, 20 Stat., 359.) 

The Espionage Act . 

The sections of the Espionage Act (Act of 
June 15, 1917), title XII, pertinent to this case 
are the following: 

“Sec. 1. Every letter, writing, circular, 
postal card, picture, print, engraving, 
photograph, newspaper, pamphlet, book or 





12 


other publication, matter or thing of any 
kind in violation of any of the provisions 
of this Act is hereby declared to be non¬ 
mailable matter and shall not be conveyed 
in the mails or delivered from any post- 
office or by any letter carrier; Provided, 
That nothing in this Act shall be so con¬ 
strued as to authorize any person other 
than an employe of the Dead Letter Office 
duly authorized thereto, or other person 
upon a search warrant authorized by law, 
to open any letter not addressed to him¬ 
self. 

“See. 2. Every letter, writing, circular, 
postal card, picture, print, engraving, 
photograph, newspaper, pamphlet, book or 
other publication, matter or thing of any 
kind containing any matter advocating or 
urging treason, insurrection or forcible re¬ 
sistance to any law of the United States 
is hereby declared to be non-mailable.” 

Nowhere in the Espionage Act is there a pro¬ 
vision for the revocation of the mailing rights of 
a newspaper or other publication. The Espion¬ 
age Act makes no reference to classes of mail 
matter. It proscribes certain pieces of matter 
and things as absolutely non mailable and directs 
that such matter shall not l>e conveyed in the 
mails or delivered from any post office or by 

anv letter carrier. 

•• 


Argument . 

We are confronted at the outset by the recent 
decision of the United States Supreme Court in 
the case of The United States of America ex rel. 
Milwaukee Social Democratic Publishing Com - 
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pang v. Albert S. Burleson, Postmaxtei' General 
of the United States, rendered March 7th, 1921, 
which sustained the contention of the Post¬ 
master General that he has the right to sus¬ 
pend the second class mailing privilege (the opin¬ 
ion of the Supreme Court employed the word 
privilege and not the word right) of a publica¬ 
tion which in his opinion had violated the Espion¬ 
age Act by publishing in certain of its issues 
matter which, in the opinion of the Postmaster 
General, violated any of the provisions of the 
Espionage Act, and that said privilege might be 
suspended by him until a proper application and 
showing should be made for its renewal. 

Entry into the second class mails is a privi¬ 
lege only in the sense that it is a special benefit 
conferred by Congress upon all newspapers and 
other periodical publications which conform with 
the statutory requirements for that class of mail 
matter. When any publication conforms with 
those requirements it becomes entitled to the 
second class entry and rate as a matter of right. 
Otherwise it would be a favor to be arbitrarily 
granted to or withheld from a publication at the 
caprice of a Postmaster General. 

However we may disagree with or criticise the 
opinion of the Supreme Court in The Milwaukee 
Leader case, its decision in that case must, we 
presume, be accepted as controlling upon the 
general question of the power of the Postmaster 
General to suspend a second class mailing right 
upon facts sufficient to justify, in the opinion of 
the Court, a finding by the Postmaster General 
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of violations of law pertaining to mailable mat¬ 
ter. 

In the present ease of The New York Call, 
however, we find that the Postmaster General in 
his brief upon this appeal has not mentioned by 
title or contents any articles which appeared in 
The New York Call prior to the suspension of 
the second class mail right and which in 
his opinion constituted violations of the Es¬ 
pionage Act. The answer to the petition 
quotes a number of excerpts from articles in 
The New York Call, but not one of these articles 
is referred to in the brief and analyzed. Nor 
does the answer indicate any specific violations 
of law. The brief at page 9 disposes of the arti¬ 
cles by saying that they speak for themselves and 
that permeating all of them there is a general 
theme that the war was entered into by the 
United States to save the bonds of the allied 
countries, that the war was for the big capitalists 
and for them alone, that it was a war exclusively 
for plutocracy and that in order to fight the war 
for the big capitalists democracy was being de¬ 
liberately suppressed and destroyed in the United 
States. No concrete statements are quoted to 
support these generalizations and to justify a 
finding that any of the articles were published in 
violation of the Espionage Act, Title I, which 
provides that the prohibited false reports or 
false statements must be made “with intent to 
interfere with the operation or success of the 
military or naval forces of the United States or 
to promote the success of its enemies'* and that 
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“insubordination, disloyalty, mutiny or refusal 
of duty in the military or naval forces of the 
United States’’ must be caused or attempted to 
be caused “wilfully” and “that obstruction of 
the recruiting or enlistment service” must be 
done “wilfully” 

The prohibited intent and wilfulness cannot be 
arbitrarily presumed by the Postmaster General 
from the mere publication of certain articles. 
These important elements of these statutory of¬ 
fenses cannot be established by an arbitrary rul¬ 
ing of the Postmaster General. In the adminis¬ 
tration of our system of jurisprudence under our 
Constitution and our statutes we have been 
schooled in the belief that guilt under criminal 
or quasi-criminal statutes, prohibiting the com¬ 
mission of certain acts either wilfully or with a 
certain intent, can only be determined after a 
trial, upon proper and sufficient evidence, in a 
court of competent jurisdiction. 

The Workingmen’s Cooperative Publishing As¬ 
sociation, the owmer and publisher of The New r 
York Call, has never been prosecuted for any 
violation of law based upon any articles pub¬ 
lished in The New York Call. Violations of the 
Espionage Act were actively prosecuted by the 
Department of Justice and the failure of the 
Postmaster Genreal to cause even a single prose¬ 
cution to be instituted based upon any of the 
articles published in The New York Call is 
some evidence of the insincerity of his assertion 
that the publisher of The New York Call was a 
wholesole offender under the Espionage Act. 
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We respectfully submit that there is no evi¬ 
dence in this case to justify the alleged finding 
of the Postmaster General that the articles which 
were published in The New York Call violated 
the Espionage Act and with the intent or wil¬ 
fulness required by the statute as an essential ele¬ 
ment of guilt. 

It is needless for the appellee to analyze and 
defend each and every one of the articles in ques¬ 
tion since t he appellant has not seen fit to do 
so to sustain and justify his suspension of the 
second class mailing right of The New York Call. 

The opinion of the United States Supreme 
Court in The Milwaukee Leader case justifies 
the suspension of the second class mailing 
right of a publication only upon adequate 
proof of violations of law by the publication in 
question. In the absence of such proof, however, 
this extreme use of power by the Postmaster Gen¬ 
eral cannot be justified, and in the case at bar 
the necessary proof is lacking. 

Assuming, however, but not conceding, that 
such proof has been established, and that the 
Fostmaster General acted within his powers in 
suspending the second class mailing right 
of The New York Call, we find that the 
present case is clearly distinguishable from The 
Milwaukee Leader case by the fact that a proper 
application was made for the renewal of the 
second class mailing right of The New York Call. 
In his opinion in The Milwaukee Leader case, 
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Mr. Justice Clarke, of the United States Supreme 
Court, said: 

“The order simply withdrew from the 
relator the second class privilege, but did 
not exclude its paper from other classes, 
as it might have done, and there was noth¬ 
ing in it to prevent reinstatement at any 
time." It was open to the relator to mend 
its ways, to publish a paper conforming 
to the law, and then to apply anew for 
the second class mailing privilege.” 

We do not concede for a moment that there 
was any occasion for The New York Call to 
mend its ways. It had not transgressed, save in 
the opinion of the Postmaster General. No 
grand jury or petty jury was ever called upon 
to pass upon the question of the relator’s alleged 
guilt of violation of the Espionage Act. The 
very issues of The New York Call which con¬ 
tained the articles to which the Postmaster Gen¬ 
eral excepted and which he quotes in his answer 
to the relator’s petition as the basis of his action 
in suspending the second class right, were 
permitted by him freely to pass through 
the second class mails in the very midst of the 
war. After the suspension of the second class 
right, The New York Call, with the excep¬ 
tion of an issue now and then which was 
held up by the Post Office Department, circulated 
through the first and third class mails. If The 
New York Call as a continuing publication was, 
because of articles contained in past issues, 
an unlawful publication, it should not have been 
permitted to circulate through any class of the 
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mails. Perhaps its circulation through the first 
and third classes of the mails after the suspen¬ 
sion of its second class right was the re¬ 
sult of the Postmaster General’s charitable 
toleration or of inexplicable inconsistency. As 
is well known, the law provides a reduced rate 
of postage for publications which pass through 
the second class mails. The loss of its second 
class right deprived The New York Call 
of a substantial mail circulation, which it 
is impossible for any publication to maintain 
when it is required to pay the heavy rates of 
postage of the first and third classes of the mails. 

Assuming, further, that the decision of the 
United States Supreme Court in The Milwaukee 
Leader case makes it necessary to resort to the 
additional assumption that it became necessary 
for The New York Call to mend its ways, to 
publish a paper conforming to the law and then 
to apply anew for the second class mailing 
right, a procedure not followed by the publisher 
of The Milwaukee Leader, we find that this pro¬ 
cedure has been followed in the case of The New 
York Call. 

A new application to admit The New Y"ork 
Call into the second (lass mails was made, as 
has already been said in this brief, on January 
9th, 1919, action upon which application was de¬ 
layed by the Postmaster General until December 
5th, 1919, when the application was rejected. It 
is quite significant that that decision of the 
Postmaster General was announced after this ac¬ 
tion for a mandamus had been commenced. The 
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record of this case shows that the petition was 
filed on December 3rd, 1919. Two days later the 
Postmaster General rejected the application of 
The New York Call which had been tiled nearly 
eleven months before that date. This fact is fur¬ 
ther evidence, we believe, of the bad faith and 
insincerity of the Postmaster General in this case. 
Had this action not been commenced, it is not 
improbable that a decision upon the application 
tiled January 9th, 1919, would never have been 
made by Postmaster General Burleson. 

It must be remembered that the prayers for re¬ 
lief contained in the relator's petition in this ac¬ 
tion, which were granted by Mr. Justice Hitz, 
called not only for the rescinding and annulling 
of the order made by the Postmaster General de¬ 
nying the use of the mails as second class mat¬ 
ter to The New York Call, but also for the com¬ 
manding of the Postmaster General to admit or 
enter The New York Call as second class matter 
and to receive and accept said publication and 
all copies thereof at the Post Office in the City 
of New York, and to despatch said copies through 
the mails as second class matter. The order of 
Mr. Justice Hitz grants relief to which the re¬ 
lator is clearly entitled. 

^ « 

For the apparent purpose of justifying his re¬ 
jection of the application of January 9th, 1919, 
the Postmaster General quotes in his answer a 
number of articles which appeared in The New 
York Call subsequent to the date of said appli- 
cation, and alleges these articles also violated 
the Espionage Act as well as Section 211 of the 
Criminal Code, which makes non-mailable “matter 
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of a character tending to incite arson, murder or 
assassination." It is difficult to believe that this 
defense bv the Postmaster General of his action 
in refusing to issue a second class mail permit 
upon the application tiled January 9th, 1919, is 
seriously submitted to the Court. We find again 
that no specific article is referred to in the appel¬ 
lant's answer or in his brief as an alleged violation 
of the Espionage Act or of Section 211 of the 
Criminal Code. We find also that the appellant's 
brief is wholly silent, perhaps significantly, upon 
the fact of the filing of the new application of 
January 9th, 1919. 

Anticipating, perhaps, by some strange divina¬ 
tion, the decision of the United States Supreme 
Court in The Milwaukee Leader case, the pub¬ 
lisher of The New York Call followed the very 
procedure declared to be proper in the opinion 
of Mr. Justice Clarke with reference to the filing 
of an application for the renewal of the second 
class right. The articles contained in the 
answer, published after the world war armi¬ 
stice (November 11th, 1918) and many of 

those published prior to the armistice which are 
quoted have no relation to the war or to any of 
the acts prohibited by the Espionage Act. To 
assert that any of these articles tended to incite 
arson, murder or assassination, is utterly fanci¬ 
ful. 

Among the articles which the appellant cites 
in defense of his refusal to grant the application 
to readmit The New Y"ork Call to the second 
class mails are the following: An article entitled 
“The City of Horrible Houses,” which is not pub- 




21 


lished in its entirely, and which contrasts the 
wretched homes of the poor with the homes of 
the rich and castigates the capitalist system; an 
article entitled “Democracy,” which speaks of 
reactionary classes who will be satisfied with 
political democracy so long as they (the ante¬ 
cedent word is not given in the fragmentary 
quotation) do not extend it to industry; an 
article entitled “Labor Day,” which speaks of the 
rise of the workers to grasp political and indus¬ 
trial power; an article entitled “Workers Must 
Rebuild Social Order,” which is a quotation from 
a publication of the Socialist Party, but which is 
represented in the answer of the appellant as 
an original article contained in The (''all, said 
document being a statement of the task of inter¬ 
national socialism and particularly the task con¬ 
fronting the Socialist Party of America; an article 
entitled “Soviets’ Bill of Rights,” which is a 
news report and quotation from the Constitution 
of the Russian Soviet government, a fact not dis¬ 
closed in the appellant’s answer, which quotes the 
article as if it were an original article or ed¬ 
itorial in The New York Call; an article en¬ 
titled “Letter to Call,” which is a letter to the 
editor of The Call by a reader requesting the 
publication of certain articles relative to Bol¬ 
shevism ; an article entitled “The Slave Pens 
of the Steel Masters,” which refers to the strike 
in the steel industry; an article entitled “The 
Bookmark—Review of a Book ‘Lenin: The Man 
and His Work,’ ” which is a review of a book 
published in 1919 in this country and in general 
circulation, which has been reviewed in many 
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newspapers and other publications; an article en¬ 
titled ‘‘Socialists Kejoice at Big Revolt in Ger¬ 
many,'* the inclusion of which article in the 
Postmaster General’s catalogue of The New York 
Call's offenses leads us to believe that the Post¬ 
master General might have approved of the pub¬ 
lication of an article extolling the virtues of 
Kaiser Wilhelm and discountenancing any at¬ 
tempt on the part of the German people to over¬ 
throw their autocratic government and its head 
whose villainies have been proclaimed by the 
American government and its Allies; and a num¬ 
ber of other articles relative to the interests and 
activities of the working class and upon other 
subjects which violate no law and which were 
doubtless published in The New York Call upon 
the assumption that we have no press censor¬ 
ship in the United States and that the first 
amendment to the Constitution of the United 
States relative to the freedom of the press has 
not yet been abrogated. 

The Act of March 3, 1879, Chapter 180, Sec¬ 
tion 10, hereinbefore quoted, provides that mail- 
able matter of the second class shall embrace 
all newspapers and other periodical publications 
which are issued at stated intervals and as fre¬ 
quently as four times a year and are within the 
conditions named in Sections 12 and 14. Sec¬ 
tion 12 provides that matter of the second class 
may be examined at the office of mailing and if 
found to contain matter which is subject to a 
higher rate of postage, such matter shall be 
charged with postage at the rate to which the in¬ 
closed matter is subject. Section 14 provides 



that the conditions upon which a publication 
shall he admitted to the second class are as fol¬ 
lows : 


“First: It must be regularly issued at 
stated intervals as frequently as four times 
a year and bear a date of issue and be 
numbered consecutively. 

Second: It must be issued from a known 
office of publication. 

Third: It must be formed of printed 
paper sheets without board, cloth, leather 
or other substantial binding, such as dis¬ 
tinguish printed books for preservation 
from periodical publications. 

Fourth: It must be originated and pub¬ 
lished for the dissemination of informa¬ 
tion of a public character or devoted to 
literature, the sciences, arts or some spe¬ 
cial industry and having a legitimate list of 
subscribers. Provided, however, that noth¬ 
ing herein contained shall be so construed 
as to admit to the second class rate regu¬ 
lar publications designed primarily for ad¬ 
vertising purposes or for free circulation 
or for circulation at nominal rates.” 

We find from the foregoing that the statute is 
mandatory and creates an absolute right of ad¬ 
mission of a publication to the second class mail 
if it conforms with the four conditions above 
set forth. 

The New York Call has always conformed with 
all of said conditions. In view of the United 
States Supreme Court's decision in the Milwaukee 
Leader case, it would be useless now to show that 
at the time of the suspension of the second class 
mailing right of The New York Call, it 
conformed with all of said conditions and to con- 
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tend that even if certain issues of the paper con¬ 
tained articles which might be said to have vio¬ 
lated any provisions of the Espionage Act, that 
fact gave no right under the law to the Postmaster 
General to revoke or suspend the second class 
mailing right with respect to future issues 
of the paper which might contain no ar¬ 
ticles objectionable under the Espionage Act 
or under any other statute. We must, however, 
stress the point that a new application for entry 
into the second class mails was made on behalf 
of The New York Call, and that after said appli¬ 
cation had been made the publisher of The New 
York Call complied with the request of the Post¬ 
master at New York City dated January 21, 1919, 
and furnished to said Postmaster one copy each 
of the then latest ten issues of The New York 
Call (Record, p. 17; petition paragraph 21, ad¬ 
mitted by paragraph 21 of answer on p. 31 of 
Record). In addition the relator submitted to 
the Court below copies of issues of The New 
York Call for one week in October, 1919, of 
dates coincident or nearly coincident with the 
preparation of the petition herein. The Court be¬ 
low doubtless examined these issues of The New 
York Call and found no matter contained therein 
which could be said to violate the Espionage 
Act or any other statute. Nowhere in the appel¬ 
lant’s brief is it shown that any of the issues 
of The New York Call which were submitted to 
the Post Office Department in connection with 
the application of January 9th, 1919, or that any 
of the said issues which were submitted to the 
Court below, contained any matter in violation of 
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the Espionage Act or of any other statute which 
would justify a rejection of the application and 
the continuing refusal of the Postmaster General 
to restore to The New York Call its second class 
mailing right. 

To strengthen the case of the appellee and fur¬ 
ther to justify the decision of the Court below 
directing the issuance of a mandamus, we have the 
admissions contained in the stipulation of the 
parties (Record, p. 91). By that stipulation the 
Postmaster General admits that the copies of the 
issues of the New* York Call which were sub¬ 
mitted to the Court below’ are typical of the 
general physical character of said publication; 
that said publication carries general news ar¬ 
ticles, editorial matter, special articles on eco¬ 
nomics, science, literature and other subjects and 
is not disseminated primarily for advertising pur¬ 
poses; that said publication has been and is regu¬ 
larly printed and published at stated intervals 
as frequently as four times a year, bearing a 
date of issue and numbered consecutively; that it 
is and has always been issued from a known office 
of publication; that it is and has always been 
formed of printed paper sheets without board, 
cloth, leather or other substantial binding such 
as distinguish printed books for preservation 
from periodical publications; that it originated 
and is and always has been published for the dis¬ 
semination of information of a public character; 
that it has now and has always had a legitimate 
list of subscribers, consisting of persons who have 
subscribed for said publication for a definite time 
either by themselves or by another on their be- 
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lialf, and have paid or promised to pay for it 
a substantial sum as compared with the adver¬ 
tised subscription price; that news agents and 
newsboys purchased copies for resale; that pur¬ 
chases of copies are made over the publisher’s 
counter; that exchanges are mailed to other pub¬ 
lishers one copy for another; that advertisers 
receive one copy each in proof of the insertion of 
their advertisement; that said publication is not 
or never has been designed or disseminated pri¬ 
marily for advertising purposes or for free circu- 
lation, or for circulation at nominal rates. 

The Postmaster General thus concedes that The 
New York Call has always conformed with all of 
the statutory requirements for the admission of 
a publication into the second class of mail mat¬ 
ter, although the appellant in his brief attempts 
to show by the publication of a number of articles 
alleged to have violated the Espionage Act, that 
this daily newspaper ceased to be “published for 
the dissemination of information of a public char¬ 
acter.” 

A clear and controlling statement of the law 
pertaining to the question here presented ap¬ 
pears in the case of Payne v. United States ex rel. 
National Railway Publishing Company, 20 App. 
D. C. 581 (petition for writ of certiorari granted 
by United States Supreme Court in 189 U. S. 512, 
and later upon motion of Attorney General him¬ 
self the appeal was dismissed with costs in 192 
U. S. 602). This was a mandamus proceeding to 
require the Postmaster General of the United 
States to admit into the mails for transmission 
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as second class mail matter a certain periodical 
publication which the Postmaster General held 
to be mail matter of the third class. This Court 
said at page 59G: 


“The principal question here, as in all 
cases of this character, is whether the act 
sought to be performed is of a ministerial 
or of a judicial character as those terms 
have been defined and limited by the 
courts. For, as pointed out in the case of 
the United Stales ex reL West v. Hitch- 
cock y 19 App. 1). O., 333, there is no min¬ 
isterial act to which the writ of mandamus 
would be applicable that does not in some 
measure and to some extent involve the 
exercise of judgment and discretion, and 
there are acts apparently judicial which 
are not so in contemplation of law. An 
act may be ministerial in this connection, 
although it may occur in the course of 
judicial proceedings or in the exercise of 
discretionary power, when it is merely a 
ministerial thing to be done after the 
judicial authority over the subject matter 
has been exercised. * * * It is very 

clear that the Congress of the United 
States has not committed to the Postmas¬ 
ter General or to anyone else the matter 
of determining what should be carried in 
the mails as second-class matter and what 
as matter of the third-class. It has re¬ 
served that power exclusively to itself. It 
has itself made the classification; and it is 
not competent for the Postmaster General 
to add anything to the statute or to take 
anything from it. It may be that the clas¬ 
sification has not been made with all the 
definiteness that is desirable. It may be, 
even, that the privilege of the mails has 
been grossly abused by the introduction 
into them of mail matter of the second- 
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class which was never anticipated by Con¬ 
gress. * * * Yet it is not the prov¬ 

ince of the Postmaster General to remedy 
the evil, if evil there is, by a postal regu¬ 
lation or by unwarranted interpretation of 
the law. 

“The citizen who desires to have his pub¬ 
lication carried in the mails of the United 
States as second-class mail matter, and 
who has fully and fairly complied with all 
of the requirements of the statute in re¬ 
gard thereto, has acquired a positive legal 
right to have it so carried; and his right 
will be enforced by the writ of mandamus 
if the Postmaster General arbitrarilv or 

4 . 

without valid legal reason refuses to re¬ 
ceive and transmit such publication. Of 
course, the Postmaster General and his 
subordinates are required to use judgment 
and discretion, and it may sometimes be 
a matter of much difficulty to identify a 
publication as one included in the cate¬ 
gory prescribed by Congress. But their 
discretion is limited to this question of 
identification: and it is not competent for 
them to impose additional requirements 
beyond those specified in the statute.” 

(p. 000) “It is conceded that the re¬ 
lator has complied with all the require¬ 
ments of the statute and that the charac¬ 
teristics of its publication are literally and 
specifically as therein prescribed; and if 
appears that the exclusion of the periodi¬ 
cal from the mails, as second-class matter, 
is based exclusively and in express terms 
upon its failure to comply with the super- 
added requirement of the postal regulation 
that it must ‘consist of current news.* 
Under the doctrine of the cases of BuHer- 
irorth v. Hoe , 112 IT. S., 50; United States 
v. Schnrz, 102 U. S. 378; Dunlap v. Bluck, 
128 U. S., 40; Roberts v. U. S., 176 IT. S. 
221; American School of Magnetic Heal - 
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ing v. Me Annuity, at the present term 
(Oct, 1902), (187 U. S.); U. 8. v. Hitch¬ 
cock, 19 App. D. C., 333, and other eases, 
we must hold that the ground of exclusion 
is insufficient in law and that the relator 
is entitled to the writ of mandamus for the 
enforcement of its right in the premises. 

“Very greatly to the point is the case 
just cited of the American School of Mag¬ 
netic Healing v. McAnnulty, decided No¬ 
vember 17, 1902, by the Supreme Court of 
the United States, at its present term. 
There the Postmaster General of the United 
States, called upon to construe and enforce 
the Act of Congress of September 19, 1900, 
to prevent the use of the mails for the col¬ 
lection of money by false and fraudulent 
devices, directed the exclusion from the 
mails of letters addressed to or intended 
for the American School of Magnetic Heal¬ 
ing, an organization established at Nevada, 
in the State of Missouri, for the cure of all 
human ailments by mental or magnetic 
processes. There was great plausibility in 
his coui*se and he was undoubtedly called 
upon to exercise a certain amount of judg¬ 
ment and discretion in the application of 
the law. But the Supreme Court, by Mr. 
Justice Peckham, said: 

‘That the conduct of the Post Office is 
a part of the administrative department of 
the government is entirely true, but that 
does not necessarily and always oust the 
courts of jurisdiction to grant relief to a 
party aggrieved by any action of the head 
or one of the subordinate officials of that 
department, which is unauthorized by the 
statute under which he assumes to act. 
The acts of all its officers must be justified 
by some law and in case an official violates 
the law to the injury of an individual, the 
courts generally have jurisdiction to grant 
relief. * * * 



30 


‘Here it is contended that the Postmas¬ 
ter General has in a case not covered by 
the Acts of Congress excluded from the 
mails letters addressed to the complain¬ 
ants. His right to exclude letters or to 
refuse to permit their delivery to persons 
addressed must depend upon some law of 
Congress and, if no such law exist, then he 
cannot exclude or refuse to deliver them. 
Conceding, arguendo, that when a question 
of fact arises, which, if found in one way, 
would show a violation of the statutes in 
question in some particular, the decision of 
the Postmaster General that such violation 
had occurred, based upon some evidence to 
that effect, would be conclusive and final 
and not the subject of review by any court. 
Yet to that assumption must be added the 
statement that if the evidence before the 
Postmaster General in any view of the 
facts failed to show any violation of a Fed¬ 
eral law, the determination of that offi¬ 
cial that such violation existed would not 
be the determination of a question of fact, 
but a pure mistake of law on his part, be¬ 
cause, the facts being conceded, whether 
they amounted to a violation of the stat- 
utes, would be a legal question and not a 
question of fact. Being a question of law 
simply, and the case stated in the bill being 
outside of the statutes, the result is that 
the Postmaster General has ordered the re¬ 
tention of letters directed to the com¬ 
plainants in a case not authorized by those 
statutes. To authorize the interference of 
the Postmaster General the facts stated 
must in some aspect be sufficient to permit 
him under the statutes to make the order. 

‘The facts which are here admitted of 
record shows that the case is not one 
which, by any construction of those facts, 
is covered or provided for by the statutes 
under which the Postmaster General has 
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assumed to act and his determination that 
those admitted facts do authorize his action 
is a clear mistake of law as applied to the 
admitted facts and the courts, therefore, 
must have power, in a proper proceeding, 
to grant relief. Otherwise the individual 
is left to the absolutely uncontrolled and 
arbitrary action of a public and adminis¬ 
trative officer, whose action is unauthorized 
by any law and is in violation of the rights 
of the individual. Where the action of 
such an officer is thus unauthorized, he 
thereby violates the property rights of the 
person whose letters are withheld. * * * 

‘Although the Postmaster General had 
jurisdiction over the subject matter (as¬ 
suming the validity of the acts) and, there¬ 
fore, it was his duty, upon complaint being 
made, to decide the question of law, 
whether the case stated was within the 
statute, yet such a decision being a legal 
error does not bind the courts.’ 

“It seems to us that this case is decisive 
of that now before us." 

It would seem to be hardly necessary to cite 
further authority to show that a writ of manda¬ 
mus will issue against the Postmaster General. 
Whatever discretion the Postmaster General 
must exercise in considering and determining 
whether or not a publication is entitled to ad¬ 
mission into the second class mails is a discretion 
incident to the performance of ministerial duties 
and not incident to the performance of judicial 
duties. Whether such discretion is incidental to 
the performance of ministerial or judicial duties, 
the acts of the official performing them are never¬ 
theless subject to review by the Courts. 
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In West v. Hitchcock, 19 App. D. C. 333, the 
relator sought a writ of mandamus to the 
Secretary of the Interior and this Court said at 
page 342: 


“By a long and well known series of 
eases in the Supreme Court of the United 
States, from that of Marhuri/ v. Madison, 1 
('ranch, 137, to that of Roberts y. U. *Sf., 
176 U. S. 221, the law of mandamus has 
been well settled so far as it concerns 
the authority of the Courts of the District 
of Columbia to issue that writ to the head 
of a department of the federal government 
or the chief of a bureau upon whom some 
such duty has l>een devolved by law. 
These decisions have firmly established the 
doctrine that the writ of mandamus will 
be issued to compel the performance of a 
ministerial duty by such officer, but that it 
will be refused when the duty required 
of him involves the exercise of judicial or 
quasi-judicial discretion. * * * It is 

conceded that the relator has taken all the 
steps and complied with all the require¬ 
ments of the law to entitle him to his allot¬ 
ment and it is not controverted that he is 
a proper person to receive the allotment. 
* # * The sole defense interposed by 

the appellee to the relator’s right in the 
premises is the proposition that the case 
is one wherein the Secretary of the In¬ 
terior was required to exercise judgment 
and discretion, that the control of Indian 
affairs is a political function vested by 
Congress in the executive branch of the 
government, that the power to approve in 
this instance involved the power to dis¬ 
approve, that this necessarily implies the 
exercise of judgment, that the refusal of 
the Secretary to approve the allotment 
amounts to a disapproval and rejection of 
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it, and that any attempt to control his 
judgment therein would he an exercise of 
appellate power which is not given to 
the Courts. 

“We think that this proposition in the 
present case is based upon a misapprehen¬ 
sion of the law and cannot be sustained. 

“The fact that an act which mandamus 
seeks to compel is the culmination of a 
series of proceedings of a judicial or quasi- 
judicial nature or is an act in the course 
of such proceedings, does not exempt it 
from judicial control by the Courts through 
the writ of mandamus when the officer or 
person charged to perform it, arbitrarily 
and without just legal cause refuses such 
perfonnance. This is so even in reference 
to strictly judicial proceedings. For a 
trial court to settle a bill of exceptions 
or to approve an appeal bond is a judicial 
function requiring the exercise of judg¬ 
ment and discretion, and yet if the judge 
holding the trial court arbitrarily refuses 
to settle such bill of exceptions, when in 
due form it has been duly tendered to him, 
or arbitrarily refuses to approve such 
appeal bond, when it has been duly sub¬ 
mitted to him for approval and is in all 
respects satisfactory and subject to no rea¬ 
sonable objection, it is elementary law 
which requires no elaboration and no cita¬ 
tion of authority for its support, that, 
while his judgment may not be coerced, 
the performance of his duty may be re¬ 
quired of him by means of the writ of 
mandamus. Indeed it may be laid down 
as a general rule, that, while the judgment 
of a judicial officer or of an officer charged 
with the performance of a judicial or 
quasi-judicial duty, will not be controlled 
through the writ of mandamus, and this 
writ will not be used as a means for the 
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review of the exercise of such judgment, 
yet any act required by law to be done, 
whether in the course of judicial pro¬ 
ceedings or otherwise, may be compelled 
by mandamus from a superior tribunal, or 
a tribunal of general jurisdiction, as the 
case may be, when its performance is with¬ 
held by a mere arbitrary exercise of power 
without just cause. There is no step 
in the course of judicial proceeding which 
may not be the subject of mandamus when 
its performance is unlawfully refused. 

(p. 344) “Now if this be the case in 
strictly judicial proceedings, it is even 
more so in regard to the functions of ex¬ 
ecutive officers in the performance of acts 
wherein individual citizens are interested. 
To grant a patent for lands, or for an 
invention in the arts or for a discovery 
in the sciences, is a quasi-judicial function 
of the highest nature which has been com¬ 
mitted bv Congress to the executive officers 
of the government, and the granting or 
refusal of such a patent ordinarily cannot 
be questioned in the courts. But when 
all the proper prerequisites have been 
complied with and all the preliminary steps 
have been taken whereby a party has in 
law become entitled to a patent and noth¬ 
ing remains to be done but to issue the 
patent, it is well settled that such patent 
may not then arbitrarily and without just 
cause be withheld and that its execution and 
delivery mav be enforced bv the writ of 
mandamus. Butterivorth v. Hoe , 112 TJ. S. 
50; United States v. Schurz, 102 U. S. 378; 
Dunlap v. Blaek, 128 U. S. 40. It has been 
well said that under our republican system 
of government there is no place for the 
exercise of arbitrary power. 

“It is not to be denied that, in the ad¬ 
ministration of the law the provisions of 
which it is sought here to enforce, a cer- 
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tain amount of discretion is reposed in the 
Secretary of the Interior and the officers 
of the Land Office under his control. But 
that discretion has been expended. It is 
conceded by the pleadings in this case that 
the relator has done everything required 
by the statute to be done bv him: that he 
is a proper person to receive the allotment 
which he seeks; that his selection of land 
is right and proper; that such selection 
infringes no other right and that there is 
no reason whatever why his selection should 
not be approved. We may infer of course 
that there is some secret reason for dis¬ 
approval not disclosed in the record: but 
if such secret reason there be, the Courts 
can take no cognizance of it. The only 
ground whatever of objection set up to the 
writ is that the case is one involving the 
exercise of judgment and discretion on the 
part of the Secretary. But the plain an¬ 
swer to this argument is that the judgment 
and discretion have been exercised and 
that the only thing which now remains to 
be done is the final expression of that judg¬ 
ment, as in the case of Butterworth v. Hoe, 
supra, by the execution and delivery of a 
certificate of approval, which, in contem¬ 
plation of law, is a purely ministerial duty. 

(p. 346) “The history of adjudication 
on the subject of mandamus is sufficient to 
show that the Courts should be cautious 
not to interfere with the independent free¬ 
dom of action guaranteed by the Constitu¬ 
tion and the laws to the executive officers 
of government ; but it is also sufficient to 
show that the writ of mandamus will be 
freely resorted to in order to enforce in¬ 
dividual right against arbitrary action, 
however well intended such action may be, 
when the relator has no other available 
remedy. Roberta v. United States, 176 
U. S. 221.” 
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In Roberts v. United States, 176 U. S. 221, the 
Court said at page 231: 

“Unless the writ of mandamus is to 
become practically valueless and is to be 
refused even where a public officer is 
commanded to do a particular act by 
virtue of a particular statute, this writ 
should be granted. Every statute to some 
extent requires construction by the public 
officer whose duties may be defined therein. 
Such officer must obey the law and he must 
therefore in a certain sense construe it in 
order to form a judgment from its language 
of what duty he is directed by the statute 
to perform. But that does not necessarily 
in all cases make the duty of the officer 
anything other than a purely ministerial 
one. If the law direct him to perform an 
act in regard to which no discretion is com¬ 
mitted to him, and which, upon the facts 
existing, he is bound to perform, then that 
act is ministerial, although depending upon 
a statute which requires, in some degree, a 
construction of its language by the officer. 
Unless this be so, the value of this writ is 
very greatly impaired. Every executive 
officer whose duty is plainly devolved upon 
him by statute might refuse to perform it, 
and when his refusal is brought before the 
Court he might successfully plead that the 
performance of the duty involved the con¬ 
struction of a statute by him and there¬ 
fore it was not ministerial, and the Court 
would on that account be powerless to 
give relief. Such a limitation of the powers 
of the Court we think would be most un¬ 
fortunate, as it would relieve from judicial 
supervision all executive officers in the 
performance of their duties whenever they 
should plead that the duty required of 


them arose upon the construction of a 
statute, no matter how plain its language, 
nor how plainly they violated their duty 
in refusing to perform the act required.” 

The Postmaster General in seeking to reverse 
the order of the lower Court in this case attempts 
to deprive indefinitely, if not forever, The New 
York Call of the right to circulate through the 
second class mails. He would have the granting 
of that right depend upon his whim or caprice, if 
not upon the relaxing of his prejudices. When 
shall it be said that a publication has mended 
its ways, if its ways ever needed mending? To¬ 
day? Tomorrow? Next week? Next month? 
Next year? Or when? The Milwaukee Leader 
case decision manifestly contemplated a mending 
of the ways of The Milwaukee Leader or of any 
other publication with respect to its utterances 
during the war and during the operation of the 
Espionage Law. The United States Supreme 
Court in The Milwaukee Leader case had before 
it only the circumstances based upon the publica¬ 
tion in The Milwaukee Leader of certain articles 
during the war, upon which the Postmaster Gen¬ 
eral undertook to revoke or suspend that news¬ 
paper's second class mailing right. No new 
application had been made by The Milwau¬ 
kee Leader for entry into the second class mails. 
The Supreme Court obviously considered the case 
solely from the point of view of war-time derelic¬ 
tion and the action of the Postmaster General 
as the exercise of war-time caution. 
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In January, 1919, when The New York Call's 
new application was tiled, the war had termin¬ 
ated and there existed no ground whatsoever for 
the denial of The New York Call’s application. 
The injustice and illegality of the Postmaster 
General’s rejection of said application is amply 
evidenced by the pleadings and by the stipula¬ 
tion supplementing the pleadings. 

This brief might be lengthened by an analysis 
of the appellant’s brief, indicating to this Court 
that many of the generalizations and dogmatic 
utterances which the appellant’s brief contains, 
are unsupported by facts and by the established 
law. We refrain, however, from entering upon 
this seemingly unnecessary task, believing that in 
this brief we have presented to this Court the 
essentials of the case. The appellant points to 
the decision of the United States Supreme Court 
in The Milwaukee Leader case as decisive of this 
case. We have pointed out, however, and we 
think quite conclusively, that the case of The 
New York (’all is clearly distinguishable from 
that of The Milwaukee Leader by the fact that 
it has not been proven by competent legal evi¬ 
dence that The New York Call published any 
articles which violated the Espionage Act, and by 
the fact that a new application for entry into 
the second class mails was filed on behalf of The 
New York Call and that at the time of the filing 
of said application and subsequently The New 
York Call conformed with all of the conditions 
upon which, under the law, a publication shall 
be admitted to the second class. 


The Unconstitutionality of the Espionage Act, 
Title I, Section 3, as amended May 16, 
1918. 

We have already argued that no evidence, and 
surely no substantial evidence, can be found in 
the record supporting appellant’s order denying 
appellee’s application for re-entry into the second 
class mail. If the Court, however, should never¬ 
theless be inclined to the view that the excerpts 
set out in appellant's answer do furnish reason¬ 
able support for appellant’s action, a more seri¬ 
ous question is immediately presented. For, as 
we shall endeavor to show, that view must neces¬ 
sarily rest upon such a construction of the Espion¬ 
age Act as will make it clearly violative of the 
First Amendment to the Constitution. 

To uphold the Postmaster General’s order it 
must first appear that a natural construction of 
the language used in these articles will reasonably 
justify an executive officer in deciding that the 
language violates existing law. The Court will 
be confronted with the same difficulty under 
which we labor in this argument—the difficulty 
created by appellant’s persistent failure and re¬ 
fusal to specify what clause or clauses of the 
Espionage Act he thinks have been violated by 
the publication of any or all of the articles in 
question. Obviously it must be Section 3 of Title 
1 of the Espionage Act as amended May 16th, 
1918, for that is the only pertinent section of the 
Amendment which was in force when his order 
denying the application was made. But this sec¬ 
tion specifies numerous definite and separate pro- 
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hibitions, each one of which, therefore, the Court 
must assume, appellant considered infringed. 

Now, as we have already suggested, it may be 
possible to believe that the articles in question 
fall within the language of Section 3, but, obvi¬ 
ously, such a belief can have no legal effect if 
those utterances are at the same time protected 
by any constitutional right. And whether or not 
they enjoy the protection of such a right is to 
be determined “in every case” by the application 

of the test announced bv the United States Su- 

%/ 

preme Court in Schenk v. U. S. 249 U. S. 47: 
“The question in every case is whether the words 
used are used in such circumstances and are of 
such a nature as to create a clear and present 
danger that they will bring about the substantive 
evils that Congress has a right to prevent.” Of 
course by “substantive evils” the Court meant 
successful interference with the particular power 
of Congress that was in question. And the only 
power of Congress that the Espionage Act was 
intended to and did support was the war power 
of Congress. It was thus clearly and definitely 
announced that the criminality of every utterance 
prohibited by the language of the Espionage Act 
must be determined with respect to the relation 
of that utterance to the actual waging of the war. 
And that relation must be so close that the words 
constitute “a clear and present danger” of injury 
to the war time exercises going on. From what 
we have previously said in this brief it is appar¬ 
ent that the newspaper articles complained of 
cannot, even under the broadest interpretation, 
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meet these requirements. Consequently, even if 
they still may, in the opinion of the Court, fall 
within the bare language of the act, they are 
utterances necessarily protected by a constitu¬ 
tional right. 

And further, if there are any prohibitory clauses 
in the act which do« not bear any direct relation 
to the actual exercise of the war power of Con¬ 
gress such clauses are, by virtue of the decision 
above cited, unconstitutional and void. Such, it is 
submitted, are the clauses relating to language 
al>out the form of government of the United 
States, or the Constitution. Obviously, they have 
nothing to do with the actual prosecution of a 
war. 

Thus, as has been suggested by eminent author¬ 
ity, there probably does not exist any informed 
and “loyal” citizen of the United States who could 
sincerely express an opinion respecting the con¬ 
stitution and operation of our electoral college, 
for example, that would not “tend” to bring the 
Constitution of the United States into “contempt, 
scorn, contumely or disrepute.” And whether or 
not such an opinion were expressed during active 
prosecution of a war, or during a merely technical 
state of war, or in a period of profound peace, 
the intent and purpose and result of the utter¬ 
ance could hardly be transformed by the “circum¬ 
stances” in which it was made. Certainly the 
“nature” of the utterance would be the same under 
any circumstances. And yet any such utterance 
would violate the bare words of the statute. There 
being no “close relation” between such a clause 
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of the statute and the conduct of hostilities under 
the war power of Congress, such clause would 
be unconstitutional and void and any such utter¬ 
ance would be protected by the constitutional 
right secured by the First Amendment. 

The constitutionality of such clauses of Section 
3 of the Espionage Act, as amended, has never 
been passed upon by the Supreme Court. This 
amendment was in question in Abrams v. United 
States, 250 C. S. 016, but the specific clauses under 
w hich th e ( tmmlari^h vic^ d ^ere the old 

war clauses of the original section 3^ The “close 
relation” was obvious and the Court specifically 
reaffirmed the test which it had specified in the 
case of Sehenek v. United States, supra. 


The Postmaster General Has No Absolute 
Power of Censorship . The Application 
for Re-entry Was Denied Upon Illegal 
Grounds . 

In paragraph 40 of appellant’s answer (R. p. 
51) the Postmaster General alleges that his denial 
of the application for re-entry was based upon a 
review of appellee’s newspaper “from the date of 
the declaration of war to the present time.” He 
thus denies the relief which the Supreme Court 
in The Milwaukee Leader case says is to be ac¬ 
corded a newspaper whose second class mailing 
rights have been revoked. “It was open to the 
relator to mend its ways, to publish a paper con¬ 
forming to the law, and then to apply anew for 
the second-class mailing privileges.” The censo¬ 
rious caution which the Supreme Court permits is 
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not to be enlarged beyond the limits which the 
Supreme Court itself lays down. Therefore, on 
the appellant’s own admission the application for 
re-entry was denied upon illegal grounds, upon 
utterances made long prior to the application, 
and the action of appellant was therefore null 
and void in the absence of any specification by 
appellant of violations occurring subsequent to 
the filing of the application which, in the opinion 
of the Postmaster General, were published “in 
such circumstances” and which were “of such a 
nature” as to be unprotected by constitutional 
right. The Court is in no position to review the 
action of the appellant in order to discover his 
justification, for the grounds of such action as 
might fall within those specified as proper by the 
Supreme Court are not specified by the appellant. 

To justify the Postmaster General’s rejection 
of The New York Call’s application of January 
9, 1919, would be tantamount to clothing the 
Postmaster General with an unlimited, arbitrary 
power of censorship. Any newspaper or other 
publication, representing political, economic, re¬ 
ligious or scientific views displeasing to a Post¬ 
master General could be barred from the second 
class mails and utterly ruined by a Postmaster 
General if the rejection of The New York Call's 
application of January 9, 1919, should be up¬ 
held by this Court, and the decision of the lower 

• 

Court granting a writ of mandamus in this case 
should be reversed. For, while it is true that 
an aggrieved publisher may appeal to the Courts 
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to review the action of the Postmaster General, 
a year or much more than a year may elapse 
before the aggrieved party can secure relief in 
the Courts. In the present case the petition was 
tiled on December 3rd, 11)19. It is now April, 
1921, and The New York Call is still prevented 
by the Postmaster General from circulating 
through the second class mails. The relator has 
appealed to the Courts for relief. This relief has 
been granted by the lower Court in form but 
not in substance, inasmuch as upon this appeal 
the Postmaster General obtained a stay and The 
New York ('all is still deprived of its second 
class mailing right. 

The journey through the Courts in quest of 
justice is long, arduous and expensive for the 
private litigant. A public official has the wealth 
of the nation at his disposal to conduct or de¬ 
fend any proceeding to which he may be a party 
and he is not affected by any delay suffered in 
the granting of relief claimed by the litigant 
whom he opposes. Notwithstanding the decision 
of the United States Supreme Court in The Mil¬ 
waukee Leader case, the way is still open for 
the Courts to indicate to the Postmaster General 
the legal limitation of his powers. 
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CONCLUSION. 

It is respectfully submitted that the order 
appealed from is correct and should be af¬ 
firmed. 

Dated, April 15th, 1921. 

S. JOHN BLOCK, 
SETH SHEPARD, 
Attorneys for Appellee. 
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